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NUTS AND BOLTS OF A FIRST PARTY INSURANCE SUIT 

 

Mark L. Kincaid 

 

 

I. INTRODUCTION 

 

This paper gives an overview of issues 

that arise in first party insurance cases.  Part 

1 covers the legal theories, and Part 2 dis-

cusses practice and procedure.
 1 

 

Part 1 – Legal Theories 

 

II. OVERVIEW OF FIRST PARTY 

THEORIES OF RECOVERY 

 

A. DIFFERENT PARTS OF THE 

INSURANCE TRANSACTION 

 

To understand the different ways dis-

putes can arise, it is helpful to consider the 

sequence of events that is likely to occur. At 

its very simplest, an insurance transaction 

can be divided into the initial sale of the pol-

icy, and subsequent handling of claims. 

These can be broken down further to in-

clude: 

 

•  The sale of the policy: Initially, 

the consumer and insurer or in-

surer’s agent must communicate 

to establish a contractual rela-

tionship. Disputes may arise over 

what was asked for by the appli-

cant, what was represented by the 

insurer or agent, or the timeliness 

of the insurer or agent in provid-

                                                 
1
  Substantial portions of this paper are adapted, 

with permission, from copyrighted materials in Mark 

L. Kincaid & Christopher W. Martin, Texas Practice 

Guide:  Insurance Litigation, ch. 4, 6, 14-22 (West 

2010).  The author wishes to acknowledge the contri-

butions by the book’s co-author, Chris Martin.  The 

book is available on Westlaw in the “TXPG-INS” 

database.  In addition, Suzette Selden provided valu-

able assistance in updating the paper. 

ing coverage. Issues may also 

arise about the truthfulness of the 

applicant or agent in disclosing 

information requested by the in-

surer.  

•  Underwriting: At this stage the 

insurer considers the application 

and determines whether the ap-

plicant is an acceptable risk. Cer-

tain types of discrimination based 

on risk are legitimate and are in-

herent in the process of providing 

insurance. Other types of dis-

crimination, such as distinctions 

based on gender, ethnicity, or 

disability are unlawful.  

•  Policy administration: During 

the course of the insured/insurer 

relationship, disputes may arise 

even if there is no claim. For ex-

ample, the insurer may choose to 

cancel or not renew the policy. 

The insurer may demand a pre-

mium that is higher than the in-

sured was lead to expect.  

•  Claims: If a claim arises under 

the policy, the parties may fall 

into disagreement over the scope 

of coverage, the amount of pay-

ment, the insurer’s failure to pay, 

or the timeliness of a payment. 

An insurance claim may also 

give rise to disagreements based 

on the difference between the 

coverage promised by the insurer 

or its agent at the time of sale 

contrasted with the coverage giv-

en at the time of the claim. 
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B. THEORIES OF RECOVERY 

1. Common elements 

 

Insurance transactions tend to resemble 

one another, so disputes arising from them 

tend to resemble one another. There are only 

so many ways that an insurer and an insured 

can get crossways. Most cases present recur-

ring problems that can be grouped into cate-

gories. Insurance law is even more prece-

dent-driven than other areas, as courts try to 

construe similar policy language consistent-

ly. It is not surprising that cases start to look 

alike. 

 

The key is to find good authorities that 

match your facts, or to emphasize the facts 

that match good authorities. 

 

Of course, the starting point is the con-

tract itself. The initial inquiry almost always 

begins with the language of the contract to 

determine what is covered and what is not. 

Other tort and statutory theories may logi-

cally depend on the existence of coverage, 

or may exist independent of coverage. The 

interplay between recovery for breach of 

contract and recovery under other theories is 

discussed below.  Beyond suits for breach of 

contract, most insurance cases can be 

grouped into these categories: 

 misrepresentations;  

 nondisclosures;  

 unfair settlement practices; and  

 other misconduct. 

2. Misrepresentations 

One of the most common bases for an 

insurance dispute is the complaint that 

someone misrepresented something. After a 

claim arises, the insured may feel that the 

coverage accepted by the insurer is less than 

the coverage promised at the time of sale. 

Depending on the facts of the case, a repre-

sentation by the insurer or its agent may lead 

to liability for breach of contract, unfair in-

surance practices, deceptive trade practices, 

negligence, or fraud. 

  

3. Nondisclosures 
 

Closely related to misrepresentation is 

the theory that the insurer, agent, or insured 

failed to disclose information. For example, 

if an exclusion is not adequately disclosed, 

the insurer may be liable for breach of con-

tract by relying on the exclusion to deny a 

claim. Failing to adequately disclose limita-

tions or exceptions to coverage may also 

make the insurer or agent liable for unfair 

insurance practices or deceptive trade prac-

tices. 

 

4. Unfair settlement practices 
 

Several statutory prohibitions are specif-

ically aimed at settlement practices. Liability 

may arise from failing to pay benefits that 

are owed under the policy, for failing to pay 

benefits that were promised by the agent, for 

failing to act promptly to settle once liability 

is reasonably clear, for paying too little, or 

for paying too slowly. Liability may also 

arise from the insurer’s failure to adequately 

investigate the claim. 

 

5. Other misconduct 
 

Other disputes may arise that do not fit 

neatly within the preceding categories, such 

as unreasonable cancellation of a policy, un-

conscionable conduct, or unfair discrimina-

tion. 

 

C. WHO CAN SUE? 

The theories of liability discussed in the 

following chapters may vary depending on 
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who is seeking recovery. It may make a dif-

ference whether the plaintiff is the insured, a 

named beneficiary, an intended beneficiary, 

or an injured person seeking recovery under 

another’s liability policy. Questions also 

arise whether an agent can sue his own in-

surance company, and under what theories, 

and whether other persons affected by the 

insurer’s conduct can sue. 

 

D. WHO CAN BE SUED? 
 

Liability may also vary depending on 

who is the defendant. The sections that fol-

low discuss the liability of insurers, agents, 

and adjusters, under different theories. 

III. BREACH OF CONTRACT 

 

A. ELEMENTS OF CAUSE OF 

ACTION – BREACH OF 

CONTRACT 
 

Insurance policies are contracts, and as 

such are subject to rules applicable to con-

tracts generally. Hernandez v. Gulf Group 

Lloyds, 875 S.W.2d 691, 692 (Tex. 1994). 

 

A plaintiff seeking to recover on an in-

surance contract must prove that the contract 

was in force at the time of the loss. Also, a 

party who claims under a policy is required 

to produce the insurance contract upon 

which he sues or to prove its terms. E.g., 

Hartford Acc. & Indem. Co. v. Spain, 520 

S.W.2d 853, 855 (Tex. Civ. App.–Tyler 

1975, writ ref’d n.r.e.). To prove a breach of 

contract, the insured has to establish: 

 

 the existence of the contract sued 

upon;  

 compliance with the terms of the 

contract;  

 the insurer’s breach of the con-

tract; and  

 damage as a result of the breach. 

 

Southwell v. University of the Incarnate 

Word, 974 S.W.2d 351, 354-55 (Tex. App.–

San Antonio 1998, pet. denied); St. Paul Ins. 

Co. v. Rakkar, 838 S.W.2d 622, 629 (Tex. 

App.–Dallas 1992, writ denied). 

 

  Example:  The first and second ele-

ments in Rakkar were satisfied by uncontro-

verted testimony that the house was insured 

at the time of the fire, that the insured had 

paid his premiums, that the insurer had re-

fused to pay, and that the amount that would 

have been paid was the policy limits. The 

insurer denied the claim, contending that the 

insured intentionally caused the fire. When 

the jury rejected this defense, that estab-

lished the third element – the insurer’s 

breach of the contract. St. Paul Ins. Co. v. 

Rakkar, 838 S.W.2d 622, 630 (Tex. App.–

Dallas 1992, writ denied). 

 

B. ORAL CONTRACTS 
 

An oral contract to insure is valid and 

enforceable. Pacific Fire Ins. Co. v. Donald, 

148 Tex. 277, 224 S.W.2d 204, 206 (1949); 

First Preferred Ins. Co. v. Bell, 587 S.W.2d 

798, 802-803 (Tex. Civ. App.–Amarillo 

1979, writ ref’d n.r.e.).  The oral agreement 

“is presumed to be made in contemplation of 

a policy containing the terms and conditions 

in customary use, and impliedly to adopt the 

same, and it is on this ground that such 

agreements are sustained as complete and 

binding contracts.” Pacific Fire Ins. Co. v. 

Donald, 148 Tex. 277, 224 S.W.2d 204, 207 

(1949). 

   

Example:  The insurer’s agent agreed to 

insure Donald’s hay. The agent’s usual prac-

tice was to send a bill the next month, or 

even the month after that. The hay burned 

before any bill was sent to Donald. The 

court found sufficient evidence of an oral 

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1994096300&ReferencePosition=692
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1994096300&ReferencePosition=692
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contract based on the agent’s agreement to 

provide insurance. It did not matter that rates 

were not agreed to, because the rates were 

set by law. The change in the insured loca-

tion also did not matter, because that would 

only affect the rate, not whether there was 

coverage. Pacific Fire Ins. Co. v. Donald, 

148 Tex. 277, 224 S.W.2d 204, 205-07 

(1949).  But see Republic Nat’l Life Ins. Co. 

v. Hall, 149 Tex. 297, 302-303 (Tex. 1950) 

(insured’s attempt to purchase life insurance 

was incomplete because the application was 

submitted without a premium amount speci-

fied). 

 

C. ELEMENTS OF CAUSE OF 

ACTION – ANTICIPATORY 

BREACH OF CONTRACT 
 

When a party who is obligated by con-

tract to make monthly payments of money to 

another absolutely repudiates the obligation 

without just excuse, the obligee is “entitled 

to maintain his action in damages at once for 

the entire breach, and is entitled in one suit 

to receive in damages the present value of 

all that he would have received if the con-

tract had been performed, and he is not 

compelled to resort to repeated suits to re-

cover the monthly payments.” Universal 

Life & Acc. Ins. Co. v. Sanders, 129 Tex. 

344, 102 S.W.2d 405, 406 (1937). Repudia-

tion is conduct that shows a fixed intention 

to abandon, renounce, and refuse to perform 

the contract. Sava Gumarska in Kemijska 

Industria v. Advanced Polymer Sciences, 

Inc., 128 S.W.3d 304, 315 (Tex. App.–

Dallas 2004, no pet.); Group Life and 

Health Ins. Co. v. Turner, 620 S.W.2d 670, 

673 (Tex. Civ. App.–Dallas 1981, no writ). 

 

“The measure of damages in an action 

for breach of contract by repudiation is the 

total of all accrued payments plus interest, 

plus the present value of all unaccrued pay-

ments that the plaintiff would have received 

if the contract had been performed.” Repub-

lic Bankers Life Ins. Co. v. Jaeger, 551 

S.W.2d 30, 31 (Tex. 1976); Allbritton v. Co-

lonial Life & Accident Ins. Co., 2000 WL 

769225 (N.D. Tex. 2000). 

 

D. RELATIONSHIP OF BREACH 

OF CONTRACT TO OTHER 

THEORIES OF LIABILITY 
 

“Insurance coverage claims and bad 

faith claims are by their nature independ-

ent… But, in most circumstances, an insured 

may not prevail on a bad faith claim without 

first showing that the insurer breached the 

contract.”  Liberty Nat’l Fire Ins. Co. v. 

Akin, 927 S.W.2d 627, 629 (Tex. 1996) (ci-

tations omitted). 

 

Contractual liability is not essential to 

establish extracontractual liability, but it 

helps. For example, an insurer that owes 

policy benefits under the contract may also 

be found to have acted unfairly in refusing 

to pay those benefits. See Vail v. Texas 

Farm Bur. Mut. Ins. Co., 754 S.W.2d 129, 

136-37 (Tex. 1988). 

 

On the other hand, the absence of con-

tractual liability may disprove liability under 

other theories. For example, if the insurer 

successfully defends a contract claim by 

proving the insured committed arson, the 

insurer would not be liable for failing to act 

in good faith to settle, because the contract 

defense also gives the insurer a good faith 

basis for denying the claim. 

 

Sometimes, the insurer is liable precisely 

because the insurance contract does not pro-

vide coverage. For example, the insurer’s 

agent may have represented that the policy 

contains benefits that it does not have. See 

Royal Globe Ins. Co. v. Bar Consultants, 

Inc., 577 S.W.2d 688, 692 (Tex. 1979); 

Kennedy v. Sale, 689 S.W.2d 890 (Tex. 
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1985); Stumph v. Dallas Fire Ins. Co., 34 

S.W.3d 722, 726-27 (Tex. App.–Austin 

2000, no pet.). 

 

Contract defenses also may have no ef-

fect on the insurer’s liability. Failure to file a 

proof of loss can be grounds for reasonable 

denial of a claim. However, when an insurer 

denied the claim before the deadline for the 

proof of loss, the insured’s failure to file the 

poof of loss did not excuse the insurer from 

liability for breach of its duty of good faith 

and fair dealing. Viles v. Security Nat’l Ins. 

Co., 788 S.W.2d 566, 568 (Tex. 1990). 

Likewise, an insurer may be liable for statu-

torily-prohibited unfair insurance practices 

even in the absence of policy coverage.  

First Texas Sav. Ass’n v. Reliance Ins. Co., 

950 F.2d 1171, 1179 (5th Cir. 1992). 

 

E. WHO CAN RECOVER? 

 

1. Insureds 
 

Of course, the named insured, as a party 

to the contract, may sue on it. Obviously, a 

named beneficiary also may enforce the con-

tract. See McFarland v. Franklin Life Ins. 

Co., 416 S.W.2d 378, 381 (Tex. 1967). 

 

Questions arise over who else may, and 

may not, sue on the contract. An insurance 

policy is a personal contract between the 

insurer and the insured. A stranger to the 

contract may not sue. Doss v. Roberts, 487 

S.W.2d 839, 841 (Tex. Civ. App.–

Texarkana 1972, writ ref’d n.r.e.) (joint 

owner not entitled to proceeds from policy 

bought by other owners). 

 

“Additional insureds” and “additional 

named insureds” are entitled to sue under 

the contract. 

 

An additional insured is a party pro-

tected under an insurance policy, but 

who is not named within the policy. . 

. . A common example of an addi-

tional insured is a person who, alt-

hough not specifically named, is 

covered under a liability policy by a 

definition of “insured” that extends 

protection to interests, strictly ac-

cording to a status, such as employ-

ees or common members of a house-

hold. . . . On the other hand, an addi-

tional named insured is a person or 

entity specifically named in the poli-

cy as an insured subsequent to the is-

suance of the original policy.  

. . . A party typically becomes an ad-

ditional named insured pursuant to 

an agreement obligating the named 

insured to add the additional named 

insured to the named insured’s pre-

existing insurance policy.  

Western Indem. Ins. Co. v. American Physi-

cians Ins. Exch., 950 S.W.2d 185, 189 & n. 

6 (Tex. App.–Austin 1997, no pet.) (doctor 

was additional insured under policy extend-

ing coverage to “physician providing medi-

cal professional services under a contract of 

employment with the named insured”). 

 

2. Intended beneficiaries/Third 

party beneficiaries 
 

Other persons who may sue for benefits 

under the contract are “intended beneficiar-

ies,” also known as “third party beneficiar-

ies.” 

A third person for whose benefit a con-

tract is made may enforce the contract 

against the promissor. The controlling factor 

in determining whether a third party may 

enforce a contract is the intention of the con-

tracting parties.  Hermann Hosp. v. Liberty 

Life Assur. Co., 696 S.W.2d 37, 40-41 (Tex. 

App.–Houston [14th Dist.] 1985, writ ref’d 

n.r.e.). 
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A presumption exists that parties intend-

ed to contract only for themselves, so the 

contract will not be construed as having 

been made for the benefit of another, unless 

it clearly appears that this was the intention 

of the contracting parties. Any doubts are 

construed against such an intent. Marine In-

dem. Ins. Co. of America v. Lockwood 

Warehouse & Storage, 115 F.3d 282, 290 

(5th Cir. 1997). 

 

To qualify as a third party beneficiary, 

the plaintiff must prove: (1) that she was not 

privy to the written agreement; (2) that the 

contract was made at least in part for her 

benefit; and (3) that the contracting parties 

intended for her to benefit from their written 

agreement. Palma v. Verex Assur., Inc., 79 

F.3d 1453, 1457 (5th Cir. 1996). 

 

Example:  The borrower was a third 

party beneficiary of private mortgage insur-

ance, which protected the lender in case she 

defaulted. She was not a party to the con-

tract, and the agreement was made in part 

for her benefit, because it protected her from 

a claim by the lender once the insurer paid. 

The court also found the contracting parties 

intended for the borrower to benefit from 

their written agreement. Palma v. Verex As-

sur., Inc.; see also U.S. v. Allstate Ins. Co., 

910 F.2d 1281, 1284 (5th Cir. 1990) (gov-

ernment, which provided “free” health care, 

was third party beneficiary of insured ser-

vice member’s auto policy personal injury 

protection benefits). 

3. Assignees 
 

Like other contract rights, the right to in-

surance proceeds can be assigned, giving the 

assignee the right to recover under the poli-

cy.  McAllen State Bank v. Texas Bank & 

Trust Co., 433 S.W.2d 167, 169 (Tex. 

1968); Zidell v. John Hancock Mut. Life Ins. 

Co., 539 S.W.2d 162, 165 (Tex. Civ. App.–

1976, writ ref’d n.r.e.). However, a policy 

may contain a non-assignment clause, which 

will be enforced. 

   

Example:  A policy contained this lan-

guage “Your rights and duties under this 

policy may not be assigned without our writ-

ten consent.” The court found this unambig-

uously precluded an assignment. Texas 

Farmers Ins. Co. v. Gerdes, 880 S.W.2d 

215, 217-18 (Tex. App.–Fort Worth 1994, 

writ denied). 

  

Caveat:  Not all assignments are al-

lowed. In the third party context, an assign-

ment by an insured under a liability policy to 

the injured third party is invalid when: (1) it 

is made prior to an adjudication of the plain-

tiff’s claim against the defendant in a fully 

adversarial trial; (2) the defendant’s insurer 

has tendered a defense; and (3) the insurer 

has accepted coverage or has made a good 

faith effort to have coverage decided.  State 

Farm Fire & Cas. Co. v. Gandy, 925 

S.W.2d 696, 714 (Tex. 1996). 

F. WHO CAN BE LIABLE? 
 

Ordinarily, the insurer is the only party 

liable for breach of contract, because it is the 

party that agreed to provide the coverage. 

One exception is that any person who assists 

in the procurement of insurance for an unau-

thorized insurer is liable to the insured for 

the full amount of any claim or loss under 

the terms of the contract, if the insurer does 

not pay. Tex. Ins. Code §  101.201. 

G. POTENTIAL RECOVERY 

Policy benefits are the basic recovery al-

lowed for an insurer’s breach of its contrac-

tual obligations. An insurer’s refusal to pay 

the insured’s claim causes damages in at 

least the amount of the policy benefits 

wrongfully withheld.  Vail v. Texas Farm 

Bur. Mut. Ins. Co., 754 S.W.2d 129, 136 

(Tex. 1988); see also Transportation Ins. 
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Co. v. Moriel, 879 S.W.2d 10, 17 (Tex. 

1994) (breach of contract allows recovery of 

benefit of the bargain damages). 

 

In addition, an insured should be able to 

recover consequential damages that are the 

foreseeable result of the insurer’s breach of 

contract. Numerous cases hold that insur-

ance policies are subject to the same rules as 

other contracts. E.g., Hernandez v. Gulf 

Group Lloyds, 875 S.W.2d 691, 692 (Tex. 

1994). One of the best-established contract 

rules is that: 

 

Where two parties have made a 

contract which one of them has bro-

ken, the damages which the other 

party ought to receive in respect of 

such breach of contract should be 

such as may fairly and reasonably be 

considered either arising naturally; 

i.e., according to the usual course of 

things, from such breach of contract 

itself, or such as may reasonably be 

supposed to have been in the con-

templation of both parties at the time 

they made the contract as the proba-

ble result of the breach. 

 

Hadley v. Baxendale, 9 Exch. 341, 354 

(1854), quoted in Mead v. Johnson Group, 

Inc., 615 S.W.2d 685, 687 (Tex. 1981). The 

court in Mead stated, “[i]n an action for 

breach of contract, actual damages may be 

recovered when loss is the natural, probable, 

and foreseeable consequence of the defend-

ant’s conduct.” 

A successful claimant may recover attor-

ney’s fees for the insurer’s breach of con-

tract. Tex. Civ. Prac. & Rem. Code § 

38.001; Grapevine Excavation, Inc. v. Mary-

land Lloyds, 35 S.W.3d 1 (Tex. 2000); Pru-

dential Ins. Co. of America v. Burke, 614 

S.W.2d 847, 850 (Tex. Civ. App.–

Texarkana 1981), writ ref’d n.r.e., per curi-

am, 621 S.W.2d 596 (Tex. 1981). 

 

Punitive damages are not recoverable for 

a breach of contract. E.g., Twin City Fire 

Ins. Co. v. Davis, 904 S.W.2d 663, 665-66 

(Tex. 1995). Mental anguish damages are 

not recoverable under a breach of contract 

action either. Stewart Title Guar. Co. v. Ai-

ello, 941 S.W.2d 68, 72 (Tex. 1997). 

 

H. CONDITIONS IMPOSED ON 

INSURED 

 

1. In general 
 

The contract may impose conditions on 

the insured. For example, many policies re-

quire that the insured give notice of the 

claim and cooperate with the insurer. Poli-

cies may require that the insured file a for-

mal proof of loss, if the insurer requests one. 

When one party to a contract commits a ma-

terial breach of that contract, the other party 

is discharged or excused from any obligation 

to perform.  Hernandez v. Gulf Group 

Lloyds, 875 S.W.2d 691, 692 (Tex. 1994). It 

is necessary that the breach be “material.” 

The court explained: 

 

In determining the materiality of 

a breach, courts will consider, among 

other things, the extent to which the 

nonbreaching party will be deprived 

of the benefit that it could have rea-

sonably anticipated from full per-

formance . . . The less the non-

breaching party is deprived of the 

expected benefit, the less material 

the breach. . . .  

 

The other factors courts consider 

in determining the materiality of a 

breach are: (i) the extent to which the 

injured party can be adequately 

compensated for the part of that ben-

efit of which he will be deprived; (ii) 

the extent to which the party failing 
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to perform or to offer to perform will 

suffer forfeiture; (iii) the likelihood 

that the party failing to perform or to 

offer to perform will cure his failure, 

taking account of all the circum-

stances including any reasonable as-

surances; (iv) the extent to which the 

behavior of the party failing to per-

form or to offer to perform comports 

with standards of good faith and fair 

dealing. 

Hernandez v. Gulf Group Lloyds, 875 

S.W.2d at 693 & n. 2. 

Example:  An uninsured/underinsured mo-

torist policy required that the insured obtain 

the insurer’s consent to settle with the negli-

gent driver. The reason for this was to let the 

insurer protect its subrogation rights. An in-

sured’s settlement without consent from the 

insurer was not material and thus did not 

relieve the insurer of its obligation to pay, 

when the subrogation rights had no value. 

Hernandez v. Gulf Group Lloyds, 875 

S.W.2d 691, 693 (Tex. 1994). 

 

  Example:  A liability insurance policy 

required that the insured give prompt notice 

of any suit. The insured did not give notice 

to the insurer until after a default judgment 

was rendered against the insured. This 

breach prejudiced the insurer by denying its 

opportunity to answer for the insured and 

litigate the merits of the suit or to appeal any 

adverse judgment. The prejudicial breach 

relieved the insurer of its obligations under 

the contract.  Liberty Mut. Ins. Co. v. Cruz, 

883 S.W.2d 164, 166 (Tex. 1993). 

 

2. Proof of loss 
 

Policies sometimes require that the in-

sured file a proof of loss, as a condition 

precedent to enforcement of the policy. See, 

e.g., Commercial Union Assur. Co. v. Pres-

ton, 115 Tex. 351, 282 S.W. 563, 565 

(1926); Whitehead v. National Cas. Co., 273 

S.W.2d 678, 680 (Tex. Civ. App.–Fort 

Worth 1954, writ ref’d). A “proof of loss” is 

a statement to the company, stating, among 

other things, the cash value of each item of 

property lost or damaged by fire, and the 

amount of loss. The company may require 

that the insured swear to the accuracy of the 

proof of loss. 

 

Policy provisions requiring a proof of 

loss are for the insurer’s benefit and may be 

waived by it.  International Service Ins. Co. 

v. Brodie, 337 S.W.2d 414, 415 (Tex. Civ. 

App.–Fort Worth 1960, writ ref’d n.r.e.) (re-

quirement waived where insurer would only 

accept proof asking for amount its adjusters 

agreed to, although insured wanted more). 

Compliance with the proof of loss re-

quirement may be excused – for example 

when the failure to file a proof of loss does 

not affect the insurer’s exposure, or when 

the lack of a proof of loss is due to the bene-

ficiary’s non-negligent ignorance of the ex-

istence of the policy. See Whitehead v. Na-

tional Cas. Co., 273 S.W.2d 678, 680 (Tex. 

Civ. App.–Fort Worth 1954, writ ref’d). 

 

If the insurer denies the claim before the 

time by which the insured must file a proof 

of loss, the insured is relieved of that re-

quirement. See Viles v. Security Nat’l Ins. 

Co., 788 S.W.2d 566, 568 (Tex. 1990). 

3. Appraisal 

Many property insurance policies con-

tain appraisal clauses. These clauses define a 

process for appraising the value of the dam-

aged property, if the parties cannot agree. 

Common provisions call for each party to 

choose an appraiser. Those appraisers then 

choose a neutral third appraiser, called the 

umpire. If the parties or their appraisers can-

not agree on an umpire, either party may 

petition a court to appoint one. Once the ap-

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=713&FindType=Y&ReferencePositionType=S&SerialNum=1993231239&ReferencePosition=166
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praisers and umpire are chosen, they value 

the loss. If all do not agree on the value, the 

decision of any two will control. The intent 

is to give the insurer and insured a simple, 

speedy, and fair means of deciding disputed 

values. See Fire Ass’n of Philadelphia v. 

Ballard, 112 S.W.2d 532, 534 (Tex. Civ. 

App.–Waco 1938, no writ). 

 

When the two appraisers do not agree, 

the umpire does not simply choose between 

them. It is the duty of the umpire to ascertain 

and determine, in the exercise of his own 

judgment and as the result of his own inves-

tigation, the values of the disputed items.  

Providence Lloyds Ins. Co. v. Crystal City 

I.S.D., 877 S.W.2d 872, 877 to 878 (Tex. 

App.–San Antonio 1994, no writ). 

 

Either party may seek specific enforce-

ment of the appraisal clause, and the court 

will normally abate any pending lawsuit and 

compel the parties to submit to the appraisal 

process.  Standard Fire Ins. Co. v. Fraiman, 

514 S.W.2d 343, 345 (Tex. Civ. App.–

Houston [14th Dist.] 1974, no writ); see also 

In re Allstate County Mut. Ins. Co., 85 

S.W.3d 193, 195 (Tex. 2002).  In addition, 

an insured may recover consequential dam-

ages sustained as a result of the insurer’s 

failure to comply with the appraisal clause.  

Standard Fire Ins. Co. v. Fraiman, 588 

S.W.2d 681, 684 (Tex. Civ. App.–Houston 

[14th Dist.] 1979, writ ref’d n.r.e.). 

Although either party may seek abate-

ment to compel the appraisal process, the 

trial court has discretion on the timing of 

that process and does not have to order an 

immediate appraisal.  In re Terra Nova Ins. 

Co., 992 S.W.2d 741, 742 (Tex. App.–

Texarkana 1999, no pet.). 

 

An appraisal award is usually binding 

and enforceable. An appraisal award may be 

disregarded: (1) when the award was made 

without authority; (2) when the award was 

the result of fraud, accident, or mistake; or 

(3) when the award was not made in sub-

stantial compliance with the terms of the 

contract. The effect of an appraisal award is 

to estop one party from contesting the issue 

of damages in a suit on the insurance con-

tract, leaving only the question of liability 

for the court. See, e.g., Wells v. American 

States Pref’d Ins. Co., 919 S.W.2d 679, 683 

(Tex. App.–Dallas 1996, writ denied). 

 

The appraisers have no power to deter-

mine the cause of the damages. Their power 

is limited to the function of determining the 

money value of the property damage.  

 

If an insurer imposes unreasonable con-

ditions on the appraisal, or seeks to invoke 

appraisal other than in accordance with the 

policy’s terms, the insurer may be found to 

have waived the appraisal requirement.  In-

ternational Service Ins. Co. v. Brodie, 337 

S.W.2d 414, 415, 417 (Tex. Civ. App.–Fort 

Worth 1960, writ ref’d n.r.e.) (insurer tried 

to designate companies, instead of individu-

als, as its appraisers). 

 

4. Examination under oath 

If the contract provides for it, the insurer 

may require an examination under oath as a 

condition to a suit on the policy. The pur-

pose of such clauses has been described 

thus: 

 

The insured agrees, at reasonable 

times and places, as often as re-

quired, to submit to examination by 

agent of insurer, and to submit all 

relevant books of account, bills, in-

voices, vouchers, etc. It is clear that 

the chief purpose of this privilege to 

the insurer is the ascertainment and 

adjustment of the loss which has al-

ready occurred. The insurance com-

pany, in its policy, evidences in 

many ways its desire to avoid the ne-
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cessity of litigation in the settlement 

of its losses. It reserves the right to 

have the benefit of the examination 

provided for before suit can be sus-

tained. 

 

Humphrey v. National Fire Ins. Co. of Hart-

ford, 231 S.W. 750, 752 (Tex. Comm’n 

App. 1921, judgm’t adopted); see also State 

Farm General Ins. Co. v. Lawlis, 773 

S.W.2d 948, 949 (Tex. App.–Beaumont 

1989, no writ).  Abatement of the suit is the 

proper means to enforce such a clause.   

 

I. BURDEN OF PROOF 
 

The insured has the initial burden to 

prove damages covered by the policy. E.g., 

Telepak v. United Serv. Auto. Ass’n, 887 

S.W.2d 506, 507 (Tex. App.–San Antonio 

1994, no writ).  The insured may make a 

prima facie case by showing that the policy 

was in force when the loss occurred. See 

Trevino v. American Nat. Ins. Co., 140 Tex. 

500, 168 S.W.2d 656, 659 (1943). 

 

The insurer bears the burden of pleading 

and proving the applicability of an exclusion 

that permits it to deny coverage. Tex. Ins. 

Code § 541.001; Venture Encoding Service, 

Inc. v. Atlantic Mut. Ins. Co., 107 S.W.3d 

729 (Tex. App.–Fort Worth 2003, pet. de-

nied); Telepak v. United Serv. Auto. Ass’n, 

887 S.W.2d 506, 507-08 (Tex. App.–San 

Antonio 1994, no writ).  The insured then 

has the burden to plead and prove any ex-

ception to the exclusion, which would bring 

the loss back within coverage. 

   

Example:  A homeowner’s policy cov-

ered “all-risks.” The policy excluded losses 

caused by “settling, cracking, bulging, 

shrinkage, or expansion.” The exclusion, in 

turn, did not exclude losses caused by the 

accidental discharge of water from an air 

conditioning unit. The insureds had to prove 

a covered loss under the policy, and that the 

loss fit within the exception. The insurer had 

to prove the loss was within the exclusion.  

Telepak v. United Serv. Auto. Ass’n, 887 

S.W.2d 506, 507 to 508 (Tex. App.–San An-

tonio 1994, no writ); see also Performance 

Autoplex II Ltd. v. Mid-Continent Cas. Co., 

322 F.3d 847 (5th Cir. 2003). 

  

Practice Tip:  Before 1991, once the in-

surer pled an exclusion, the insured had the 

burden of proof to negate it. See, e.g., 

Hardware Dealers Mut. Ins. Co. v. Ber-

glund, 393 S.W.2d 309, 311 (Tex. 1965). 

The Legislature passed section 554.001-002 

to shift the burden to the insurer to both 

plead and prove any exclusions. 

IV. INTERPRETATION OF 

INSURANCE POLICIES 

 

A. GENERAL PRINCIPLES OF 

POLICY CONSTRUCTION 
 

Generally, an insurance policy is subject 

to the same rules of construction as other 

contracts. See, e.g. Tex. Farm Bureau Mut. 

Ins. Co. v. Sturrock, 146 S.W.3d 123, 126 

(Tex. 2004); Balandran v. Safeco Ins. Co. of 

America, 972 S.W.2d 738, 741 (Tex. 1998).  

An important exception applies when con-

struing an ambiguous insurance policy, 

which is very helpful to an insured suing 

under an insurance policy. 

 

B. RULES OF CONSTRUCTION 

 

1. In general  

 

 Rules for construing insurance policies, 

like other contracts, include: 

 

•  The primary goal is to give effect 

to the written expression of the 

parties’ intent.  
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•  When the parties’ intent can be 

discerned from the plain lan-

guage, that language will be giv-

en effect.  

•  If a policy is worded so that it 

can only be given one reasonable 

construction, it will be enforced 

as written.  

•  When terms are defined in an in-

surance policy, those definitions 

control.  

•  A court must view the contract in 

its entirety, reading all parts of 

the contract together.  

•  A court must attempt to give ef-

fect to all contract provisions so 

that none will be rendered mean-

ingless.  

 

Texas Farmers Ins. Co. v. Murphy, 996 

S.W.2d 873, 879 (Tex. 1999); Kelley-

Coppedge, Inc. v. Highlands Ins. Co., 980 

S.W.2d 462, 464 (Tex. 1998); Balandran v. 

Safeco Ins. Co. of America, 972 S.W.2d 738, 

741 (Tex. 1998); Trinity Univ. Ins. Co. v. 

Cowan, 945 S.W.2d 819, 824 (Tex. 1997); 

Grain Dealers Mut. Ins. Co. v. McKee, 943 

S.W.2d 455, 458 (Tex. 1997); State Farm 

Life Ins. Co. v. Beaston, 907 S.W.2d 430, 

433 (Tex. 1995); Forbau v. Aetna Life Ins. 

Co., 876 S.W.2d 132, 133 (Tex. 1994); State 

Farm Fire & Cas. Co. v. Reed, 873 S.W.2d 

698, 701 (Tex. 1993); Barnett v. Aetna Life 

Ins. Co., 723 S.W.2d 663, 666 (Tex. 1987); 

Blaylock v. American Guar. Bank Liab. Ins. 

Co., 632 S.W.2d 719, 721 (Tex. 1982). 

 

2. Construing contract as a whole 

– Giving effect to all terms 
 

Although interpreting a policy to give ef-

fect to all provisions is preferable, surplus-

age alone does not make the policy ambigu-

ous.  Grain Dealers Mut. Ins. Co. v. McKee, 

943 S.W.2d 455, 458 (Tex. 1997). 

   

Example:  The pipes in a homeowner’s 

swimming pool froze. The insurer argued 

that the loss was excluded by a provision 

excluding loss “caused by settling, cracking, 

bulging, shrinkage or expansion of . . . 

swimming pools.” The insurer reasoned that 

the freeze caused the pipe in the pool to ex-

pand. One reason the court rejected this ar-

gument was because other language implied 

that a loss caused by freezing would be cov-

ered. If the court accepted the insurer’s in-

terpretation that would make the other 

clause “nugatory.” No freezing loss would 

ever be covered, because it would always be 

excluded as a loss caused by expansion.  

Blaylock v. American Guar. Bank Liab. Ins. 

Co., 632 S.W.2d 719, 722 (Tex. 1982). 

 

3. Ejusdem generis 
 

One facet of the rule that all parts of a 

contract are read together is the principle of 

ejusdem generis. The phrase means “of the 

same kind.” Associated Indem. Corp. v. Bur-

Tex Constructors, Inc., 444 S.W.2d 338, 341 

(Tex. Civ. App.–Corpus Christi 1969, writ 

ref’d n.r.e.). The principle is stated: 

Where specific and particular 

enumerations of persons or things … 

are followed by general words, the 

general words are not to be construed 

in their widest meaning or extent but 

are to be treated as limited and ap-

plying only to persons or things of 

the same kind or class as those ex-

pressly mentioned. 

 

Barnett v. Aetna Life Ins. Co., 723 S.W.2d 

663, 666 (Tex. 1987). 

 

 Example:  A policy excluded collapse 

of a “building or structure.” An underground 

conduit collapsed. The loss was not exclud-
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ed. The general term “structure” construed 

in light of the specific term “building” did 

not include a conduit. Associated Indem. 

Corp. v. Bur-Tex Constructors, Inc., 444 

S.W.2d 338, 341 (Tex. Civ. App.–Corpus 

Christi 1969, writ ref’d n.r.e.). 

   

Example:  An insured misrepresented 

his high blood pressure. The insurer sought 

to void the policy. The insured argued that 

the most the insurer could do was increase 

the premium, under a policy section that al-

lowed premium adjustment if the insured 

misstated his age, amount of premium, un-

matured principal balance, amount of insur-

ance, “or other relevant data.” The court rea-

soned that the other elements in the list de-

fined the class of items so that the last 

phrase only included similar items. The in-

sured’s misrepresentation was not of this 

type, so the insurer could void the policy.  

Haney v. Minnesota Mut. Life Ins. Co., 505 

S.W.2d 325, 327-28 (Tex. Civ. App.–

Houston [14th Dist.] 1974, writ ref’d n.r.e.). 

 

4. Considering established mean-

ings of a term 

When a term is not defined in the policy, 

a court may consider the ordinary definition 

of the term. It is common for courts to look 

to dictionaries for the plain, ordinary, and 

generally accepted definitions.  Ramsay v. 

Maryland Am. Gen. Ins. Co., 533 S.W.2d 

344, 346 (Tex. 1976); Am. Mfrs. Mut. Ins. 

Co. v. Schaefer, 124 S.W.3d 154, 158 (Tex. 

2003); Mescalero Energy, Inc. v. Under-

writers Indem. General Agency, Inc., 56 

S.W.3d 313, 319-20 (Tex. App.–Houston 

[14th Dist.] 2001, pet. denied). 

 

If the common dictionary definition 

would exclude coverage, but another accept-

ed definition would support coverage, the 

court will adopt the meaning that supports 

coverage. See Blaylock v. American Guar. 

Bank Liab. Ins. Co., 632 S.W.2d 719, 721 

(Tex. 1982). 

   

Example:  The policy excluded use of a 

“commercial” automobile. The insured died 

in a wreck while driving an air-conditioning 

repair truck for the Navy. The dictionary 

definition of “commercial” as “for profit” 

supported the widow’s argument that the 

government truck was not commercial.  

Ramsay v. Maryland Am. Gen. Ins. Co., 533 

S.W.2d 344, 346-47 (Tex. 1976). 

   

Example:  A homeowner’s pipes froze 

while she was absent. The policy excluded 

losses caused by freezing while the house 

was “unoccupied.” The policy did not define 

“unoccupied,” but the term had an estab-

lished meaning in the law of insurance. A 

house was “unoccupied” when it ceased to 

be used as a customary place for human hab-

itation. The insured’s temporary absence did 

not make the house unoccupied. The loss 

was not excluded.  Blaylock v. American 

Guar. Bank Liab. Ins. Co., 632 S.W.2d 719, 

721 (Tex. 1982). 

 

5. Considering the factual context 

of the loss 

The meaning of a term can depend on 

the factual context. 

   

Example:  A Dallas insured’s swim-

ming pool pump was damaged in a freeze 

when the temperature dropped to 23 de-

grees. The policy excluded losses caused by 

“extremes of temperature.” Undisputed 

proof showed that 23 degrees was within the 

normal range for that time of year, and was 

not unusual or unexpected. The loss was not 

excluded.  Blaylock v. American Guar. Bank 

Liab. Ins. Co., 632 S.W.2d 719, 722-23 

(Tex. 1982); see also Ramsay v. Maryland 

Am. Gen. Ins. Co., 533 S.W.2d 344, 346-347 

(Tex. 1976) (“commercial” exclusion did 

not exclude government truck performing 
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functions that would be commercial if they 

were for profit). 

 

6. Special rule of construction for 

insurance policies – Construing 

ambiguous provisions as a mat-

ter of law 
 

Most rules of construction that apply to 

other contracts apply the same way to insur-

ance policies. One critical exception is the 

rule for construing ambiguous provisions. 

Initially, the rule is the same. Deciding 

whether a contract is ambiguous is a ques-

tion of law for the court. However, once the 

court finds ambiguity, the rules diverge. 

With an ordinary contract, once the court 

finds the language ambiguous, that creates a 

fact issue on what the parties intended.  

Coker v. Coker, 650 S.W.2d 391, 393 (Tex. 

1983). 

 

In contrast, if an insurance contract is 

subject to more than one reasonable inter-

pretation, the contract is ambiguous and the 

interpretation that most favors coverage for 

the insured will be adopted, as a matter of 

law. E.g., Grain Dealers Mut. Ins. Co. v. 

McKee, 943 S.W.2d 455, 458 (Tex. 1997); 

State Farm Fire & Cas. Co. v. Vaughan, 968 

S.W.2d 931, 933 (Tex. 1998); Kelly Assoc., 

Ltd. v. Aetna Cas. & Sur. Co., 681 S.W.2d 

593, 593 (Tex. 1984); Warrilow v. Norrell, 

791 S.W.2d 515, 524 (Tex. App.–Corpus 

Christi 1989, writ denied) (successful argu-

ment could have been made that trial court 

should define ambiguous insurance term, 

instead of submitting issue to jury). Once 

ambiguity is found in an insurance policy, 

the court must decide coverage in favor of 

the insured. 

 

7. Ambiguity rules 
 

These rules apply to ambiguities in in-

surance policies: 

 

 Whether a policy is ambiguous is 

a legal question to be decided by 

examining the entire contract in 

light of the circumstances present 

when the parties entered into the 

contract.  

 If a contract is worded so that is 

can be given a definite or certain 

legal meaning, then it is not am-

biguous.  

 An ambiguity does not arise 

merely because the parties offer 

different interpretations.  

 If after applying general rules of 

construction the policy is still 

subject to two or more reasona-

ble interpretations, it is ambigu-

ous.  

 When a policy is subject to more 

than one reasonable interpreta-

tion, the court must adopt the 

construction most favorable to 

the insured.  

 A court must adopt the construc-

tion urged by the insured, as long 

as that construction is not unrea-

sonable.  

 The court must adopt the in-

sured’s reasonable interpretation, 

even if the construction urged by 

the insurer appears to be more 

reasonable or a more accurate re-

flection of the parties’ intent.  

 These rules are an outgrowth of 

the general principle that uncer-

tain contractual language is con-

strued against the drafter.  
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 These rules are justified by the 

special relationship between the 

insurer and insured arising from 

their unequal bargaining power.  

 

E.g., Kelley-Coppedge, Inc. v. Highlands 

Ins. Co., 980 S.W.2d 462, 464 (Tex. 1998); 

Balandran v. Safeco Ins. Co. of America, 

972 S.W.2d 738, 741 & n. 1 (Tex. 1998); 

State Farm Fire & Cas. Co. v. Vaughan, 968 

S.W.2d 931, 933 (Tex. 1998); Grain Deal-

ers Mut. Ins. Co. v. McKee, 943 S.W.2d 455, 

458 (Tex. 1997); State Farm Life Ins. Co. v. 

Beaston, 907 S.W.2d 430, 433 (Tex. 1995); 

State Farm Fire & Cas. Co. v. Reed, 873 

S.W.2d 698, 701 (Tex. 1993); National Un-

ion Fire Ins. Co. v. Hudson Energy Co., 811 

S.W.2d 552, 555 (Tex. 1991); Blaylock v. 

American Guar. Bank Liab. Ins. Co., 632 

S.W.2d 719, 721 (Tex. 1982); Glover v. Na-

tional Ins. Underwriters, 545 S.W.2d 755, 

761 (Tex. 1977); Ramsay v. Maryland Am. 

Gen. Ins. Co., 533 S.W.2d 344, 346-347 

(Tex. 1976); Goddard v. East Texas Fire 

Ins. Co., 67 Tex. 69, 1 S.W. 906, 909 

(1886). 

 

  Example:  A child died after crawling 

through a fence and falling into a swimming 

pool. The issue was whether liability was 

excluded by the “business pursuits” exclu-

sion in the home day-care center’s policy. 

The court found the phrase ambiguous be-

cause it could broadly exclude any loss as-

sociated with the activities of the for-profit 

day care, or it could be read narrowly to 

cover a loss that arose from an activity not 

ordinarily associated with the business. 

Maintaining a fence was not an activity 

normally incidental to the day care business. 

The court resolved the uncertainty in favor 

of the insured.  State Farm Fire & Cas. Co. 

v. Reed, 873 S.W.2d 698, 700-701 (Tex. 

1993). 

   

Example:  An insured died in a wreck 

while driving an air-conditioning repair 

truck for the Navy.  The policy excluded use 

of a “commercial” as “for profit” to argue 

that the loss was not excluded.  The insurer 

argued that the true of use controlled.  The 

use of the vehicle was the same as if it were 

being used by a private, “commercial” repair 

service.  The court found both interpreta-

tions were reasonable, so the policy was 

ambiguous and had to be construed in favor 

of coverage.  Ramsey v. Maryland Am. Gen. 

Ins. Co., 533 S.W.2d 344, 346-49 (Tex. 

1976). 

 

8. Narrow construction of exclu-

sions/Liberal construction in fa-

vor of insured 
 

Another principle that has particular im-

pact is the rule that insurance policies are 

strictly construed in favor of the insured to 

avoid excluding coverage.  Puckett v. U.S. 

Fire Ins. Co., 678 S.W.2d 936, 938 (Tex. 

1984). Exceptions or limitations on liability 

are strictly construed against the insurer and 

liberally in favor of the insured.  National 

Union Fire Ins. Co. v. Hudson Energy Co., 

811 S.W.2d 552, 555 (Tex. 1991); Barnett v. 

Aetna Life Ins. Co., 723 S.W.2d 663, 666 

(Tex. 1987); Blaylock v. American Guar. 

Bank Liab. Ins. Co., 632 S.W.2d 719, 721 

(Tex. 1982); Glover v. National Ins. Under-

writers, 545 S.W.2d 755, 761 (Tex. 1977); 

Brown v. Palatine Ins. Co., 89 Tex. 590, 35 

S.W. 1060, 1061 (1896). 

 

Stated another way, “An intent to ex-

clude coverage must be expressed in clear 

and unambiguous language.” State Farm 

Fire & Cas. Co. v. Reed, 873 S.W.2d 698, 

701 (Tex. 1993). 

 

This rule does not apply when the term 

in question is susceptible of only one rea-

sonable construction. 
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This rule is related to the ambiguity 

rules. Once an exclusion that the insurer re-

lies on is narrowly construed, a court is 

more likely to consider an alternative inter-

pretation that provides coverage to be rea-

sonable. 

   

Example:  An airplane crashed. It was 

unclear who was piloting – the instructor, 

the student, or both. The policy excluded the 

student, covered the instructor, and was un-

clear if they were both piloting. The court 

found the policy was ambiguous and cov-

ered the loss if they were simultaneously 

piloting. The court reasoned that an intent to 

exclude joint piloting must be expressed in 

clear and unambiguous language. The insur-

er knew the plane had dual controls. If the 

insurer wanted to exclude simultaneous pi-

loting, it was incumbent on the insurer to 

state the exclusion expressly and clearly.  

National Union Fire Ins. Co. v. Hudson En-

ergy Co., 811 S.W.2d 552, 555 (Tex. 1991). 

   

Example:  A homeowner’s policy ex-

cluded losses “caused by electricity.” The 

insured’s loss resulted when a lack of elec-

tricity shut off her swimming pool pump and 

let the pipes to freeze. The court would not 

extend the exclusion to this loss.  Blaylock v. 

American Guar. Bank Liab. Ins. Co., 632 

S.W.2d 719, 722 (Tex. 1982). 

 

9. Relevance of drafting history to 

show ambiguity 
 

The supreme court has stated that parol 

evidence is not admissible for the purpose of 

creating an ambiguity.  National Union Fire 

Ins. Co. v. CBI Indus., Inc., 907 S.W.2d 517, 

520 (Tex. 1995). However, a court will read 

the contract in light of the surrounding cir-

cumstances to determine whether ambiguity 

exists.  Balandran v. Safeco Ins. Co., 972 

S.W.2d 738, 741 (Tex. 1998). These two 

rules led to fine distinctions in CBI and Bal-

andran. 

Example:  A policy unambiguously ex-

cluded any coverage for damage from the 

release of pollutants, no matter what the 

cause. Because the court found the policy 

was only subject to one reasonable construc-

tion, the court would not consider parol evi-

dence of the policy’s drafting history, which 

the insured said showed industry-wide dis-

cussions of the exclusion and an intent not to 

exclude “accidental” release of pollutants.  

National Union Fire Ins. Co. v. CBI Indus., 

Inc., 907 S.W.2d 517, 521 (Tex. 1995). 

   

Example:  In Balandran, the court con-

sidered whether the standard homeowner’s 

policy covered foundation damage caused 

by water leaks. The drafting history showed 

that the prior policy did provide coverage, 

and the policy had been revised only as part 

of a nonsubstantive clarification in which 

insurer representatives agreed coverage was 

not being restricted. Under CBI, the court 

could not consider this extrinsic evidence to 

create an ambiguity. The Balandran court 

found the language ambiguous first and then 

considered the drafting history and found it 

supported the insured’s proffered construc-

tion.  Balandran v. Safeco Ins. Co. of Ameri-

ca, 972 S.W.2d 738, 741-742 & n. 3 (Tex. 

1998). 

 

10. Relevance of conflicting prece-

dents to show ambiguity 
 

Often there may be conflicting decisions 

construing similar, or even identical, policy 

language. Conflicting judicial decisions 

alone are not enough to establish ambiguity 

by showing more than one reasonable inter-

pretation.  Grain Dealers Mut. Ins. Co. v. 

McKee, 943 S.W.2d 455, 459 (Tex. 1997); 

General Agents Ins. Co. v. Arredondo, 52 

S.W.3d 762, 766 (Tex. App.–San Antonio 

2001, pet. denied). The supreme court said 
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in McKee that opinions from other states on 

interpretation can be persuasive, but ambi-

guity is for this court to decide. On the other 

hand, the court relied on conflicting prece-

dents to find policy language was subject to 

more than one reasonable interpretation in 

State Farm Fire & Cas. Co. v. Reed, 873 

S.W.2d 698, 701 (Tex. 1993).  

   

Practice Tip:  Insurance policies are of-

ten based on industry-sponsored forms, or 

forms that have been in use many years, so 

there may be many other authorities constru-

ing similar or identical language. Courts of-

ten find insurance authorities from other ju-

risdictions persuasive. Courts may look for a 

trend, or they may find that a division of au-

thorities evinces more than one reasonable 

construction. See, e.g., State Farm Fire & 

Cas. Co. v. Reed, 873 S.W.2d 698, 700 

(Tex. 1993); Puckett v. U.S. Fire Ins. Co., 

678 S.W.2d 936, 937 (Tex. 1984). 

 

11. Public policy 

Even though an insurance contract is 

clear, a court may reject the plain meaning if 

enforcement of the provision would be 

against public policy.  Puckett v. U.S. Fire 

Ins. Co., 678 S.W.2d 936, 938-939 (Tex. 

1984). 

   

Example:  An airplane policy clearly 

excluded coverage if the plane’s airworthi-

ness certificate was not in force. The certifi-

cate had lapsed for lack of an inspection, but 

the lapse in no way caused the crash. Pilot 

error was the cause and was covered by the 

policy. The court held it would be against 

public policy to let the insurer avoid liability 

because of an insured’s breach that amount-

ed to a mere technicality.  Puckett v. U.S. 

Fire Ins. Co., 678 S.W.2d 936, 938-939 

(Tex. 1984). 

12. Insured’s reasonable expecta-

tions versus illusory coverage 
 

Another consideration is construing cov-

erage in a manner that fulfills the insured’s 

reasonable expectation of coverage. See Ku-

lubis v. Texas Farm Bureau Underwriters 

Ins. Co., 706 S.W.2d 953, 955 (Tex. 1986) 

(innocent co-insured had reasonable expec-

tation of coverage despite arson by other 

insured); see also Robert E. Keeton & Alan 

I. Widiss, Insurance Law § 6.3 (West 1988). 

Similarly, a court should not adopt a con-

struction that would render insurance cover-

age “illusory” for many of the risks for 

which insureds commonly purchase insur-

ance.  Trinity Univ. Ins. Co. v. Cowan, 945 

S.W.2d 819, 828 (Tex. 1997); but see Grain 

Dealers Mut. Ins. Co. v. McKee, 943 S.W.2d 

455, 459 (Tex. 1997) (construction that de-

nied coverage in one instance did not make 

coverage illusory). 

V. UNFAIR INSURANCE PRACTICES 

– Chapter 541 

A. ACTIONABLE CONDUCT 

1. In general 

 

Chapter 541 of the Texas Insurance 

Code defines and prohibits unfair and decep-

tive insurance practices.  Tex. Ins. Code 

Ann. § 541.001 – this was formally, article 

21.21.   

 

The statute allows a private cause of ac-

tion by any person who has sustained actual 

damages caused by another’s engaging in 

any act or practice that is defined as an un-

fair method of competition or unfair or de-

ceptive act or practice in the business of in-

surance, or defined as an unlawful deceptive 

trade practice. Tex. Ins. Code Ann. § 

541.151. The definitions of unfair and de-

ceptive practices are found in two places: (1) 

section 541.060 of the Texas Insurance 
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Code; and (2) section 17.46(b) of the Busi-

ness & Commerce Code, the Texas Decep-

tive Trade Practices–Consumer Protection 

Act (DTPA). 

 

 Sections 541.051-061 prohibit: 

1. misrepresentations and false ad-

vertising of policy contracts;  

2.  false information and advertising 

generally;  

3.  defamation of insurers or persons 

engaged in the business of insur-

ance;  

4.  boycott, coercion, and intimida-

tion in the business of insurance;  

5.  false financial statements;  

6.  stock operations and advisory 

board contracts;  

7.  unfair discrimination;  

8.  rebates;  

9.  deceptive names, words, sym-

bols, devises, and slogans;  

10.  unfair settlement practices; 

and  

11. misrepresentation of insurance 

policies.  

 

The most commonly used provisions are 

those relating to unfair settlement practices 

and misrepresentations of insurance policies. 

 

2. Unfair settlement practices 
 

The statute prohibits engaging in any of 

the following unfair settlement practices 

with respect to a claim by an insured or ben-

eficiary: 

1. misrepresenting to a claimant a 

material fact or policy provision 

relating to coverage at issue;  

2.  failing to attempt in good faith to 

effectuate a prompt, fair, and eq-

uitable settlement of a claim with 

respect to which the insurer’s li-

ability has become reasonably 

clear;  

3.  failing to attempt, in good faith, 

to effectuate a prompt, fair, and 

equitable settlement under one 

portion of a policy of a claim 

with respect to which the insur-

er’s liability has become reason-

ably clear in order to influence 

the claimant to settle an addition-

al claim under another portion of 

the coverage, provided that this 

prohibition does not apply if 

payment under one portion of the 

coverage constitutes evidence of 

liability under another portion of 

the policy;  

4.  failing to provide promptly to a 

policyholder a reasonable expla-

nation of the basis in the policy, 

in relation to the facts or applica-

ble law, for the insurer’s denial 

of a claim or for the offer of a 

compromise settlement of a 

claim;  

5.  failing within a reasonable time 

to:  

     A. affirm or deny coverage of a 

claim to a policyholder; or  

    B. submit a reservation of rights 

to a policyholder;  

6.  refusing, failing, or unreasonably 

delaying an offer of settlement 
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under applicable first-party cov-

erage on the basis that other cov-

erage may be available or that 

third parties are responsible for 

the damages suffered, except as 

may be specifically provided in 

the policy;  

7.  undertaking to enforce a full and 

final release of a claim from a 

policyholder when only a partial 

payment has been made, provid-

ed that this prohibition does not 

apply to a compromise settlement 

of a doubtful or disputed claim;  

8.  refusing to pay a claim without 

conducting a reasonable investi-

gation with respect to the claim;  

9.  with respect to a Texas personal 

auto policy, delaying or refusing 

settlement of a claim solely be-

cause there is other insurance of 

a different type available to satis-

fy all or any part of the loss 

forming the basis of that claim; 

or  

10. requiring a claimant, as a condi-

tion of settling a claim, to pro-

duce the claimant’s federal in-

come tax returns for examination 

or investigation by the person un-

less:  

 A. the claimant is ordered to 

produce those tax returns by 

a court;  

 B. the claim involves a fire loss; 

or  

 C. the claim involves lost profits 

or income. 

  Example:  An insurer that denied a fire 

loss claim, based on an arson defense that 

the jury rejected, committed an unfair insur-

ance practice by failing to act in good faith 

to settle once its liability became reasonably 

clear. Vail v. Texas Farm Bur. Mut. Ins. Co., 

754 S.W.2d 129, 133-34 (Tex. 1988). 

 

3. Misrepresentations 
 

In addition to misrepresenting to a 

claimant a material fact or policy provision 

relating to coverage at issue under section 

541.060, several other sections prohibit mis-

representations. These are found in subsec-

tions 541.051, 541.052, and 541.061. 

 

Section 541.051 broadly prohibits mak-

ing any statement misrepresenting the terms 

of a policy, or the benefits, advantages, or 

dividends of a policy, making misrepresen-

tations about the financial condition of an 

insurer, misrepresenting the true nature of 

any policy or class of policies, or making 

any misrepresentation to a policy holder for 

the purpose of inducing or intending to in-

duce the policy holder to allow an existing 

policy holder to lapse, forfeited, or surrender 

his insurance. This provision is sometimes 

referred to as the “anti-twisting” provision, 

because the latter portion is aimed at pre-

venting one insurer stealing away the in-

sureds of another insurer by making misrep-

resentations. 

 

Subsection 541.052 prohibits making 

any advertisement or statement containing 

any assertion, representation, or statement 

with respect to the business of insurance or 

with respect to any person in the conduct of 

his insurance business that is untrue, decep-

tive, or misleading. 

 

Subsection 541.061 prohibits misrepre-

senting an insurance policy by: 

a. making an untrue statement of 

material fact;  
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b. failing to state a material fact that 

is necessary to make other state-

ments made not misleading, con-

sidering the circumstances under 

which the statements were made;  

c. making a statement in such man-

ner as to mislead a reasonably 

prudent person to a false conclu-

sion of a material fact;  

d. making a material misstatement 

of law; or  

e. failing to disclose any matter re-

quired by law to be disclosed, in-

cluding a failure to make disclo-

sure in accordance with another 

provision of the Insurance Code.  

 

The statute thus forbids statements that are 

outright false, as well as those that are mis-

leading. 

 

  Example:  An insurer may be guilty of 

making a misrepresentation by contractually 

promising benefits and then refusing to pay 

them. Aetna Cas. & Sur. Co. v. Marshall, 

724 S.W.2d 770, 772 (Tex. 1987). 

 

  Example:  An insurer also may be liable 

for misrepresenting that a policy offers ben-

efits that it does not have. Celtic Life Ins. 

Co. v. Coats, 885 S.W.2d 96, 99 (Tex. 

1994); Royal Globe Ins. Co. v. Bar Consult-

ants, Inc., 577 S.W.2d 688, 694 (Tex. 1979). 

 

4. Deceptive trade practices 
 

Chapter 541 cross-references and pro-

hibits conduct defined in section 17.46(b) of 

the Deceptive Trade Practices Act. The lat-

ter statute applies to all types of consumer 

transactions, not just insurance, so many of 

the provisions are not directly relevant. The 

most relevant subsections prohibit: 

 Causing confusion or misunder-

standing as to the source, spon-

sorship, approval, or certification 

of goods or services. Tex. Bus. & 

Comm’n Code Ann. § 

17.46(b)(2).  

 Representing that goods or ser-

vices have . . . benefits, . . . 

which they do not have or that a 

person has a sponsorship, ap-

proval, status, affiliation, or con-

nection which he does not.  § 

17.46(b)(5).  

 Representing that an agreement 

confers or involves rights, reme-

dies, or obligations which it does 

not have or involve, or which are 

prohibited by law. § 

17.46(b)(12). 

 The failure to disclose infor-

mation concerning goods or ser-

vices which was known at the 

time of the transaction if such 

failure to disclose such infor-

mation was intended to induce 

the consumer into a transaction 

into which the consumer would 

not have entered had the infor-

mation been disclosed. § 

17.46(b)(24). 

 

Section 17.46(b) is commonly called the 

“laundry list.” Crown Life Ins. Co. v. 

Casteel, 22 S.W.3d 378, 386 (Tex. 2000). 

Insurance transactions fit within these pro-

hibitions because courts have held that in-

surance is a “service.” E.g., McCrann v. 

Klaneckey, 667 S.W.2d 924, 926 (Tex. 

App.–Corpus Christi 1984, no writ). 

 

To sue for conduct in violation of one of 

these provisions, the plaintiff must show that 

he relied on the act or practice to his detri-

ment. Tex. Ins. Code Ann. § 541.151. 



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 20 - 

 

 Example:  An insurer’s breach of its 

contractual promise to pay future medical 

benefits was precisely the sort of conduct 

forbidden by 17.46(b)(5), which prohibits 

misrepresenting “benefits.” Aetna Cas. & 

Sur. Co. v. Marshall, 724 S.W.2d 770, 772 

(Tex. 1987). 

 

 Example:  Misrepresenting that the pol-

icy affords coverage it does not have vio-

lates section 17.46(b)(12). Royal Globe Ins. 

Co. v. Bar Consultants, Inc., 577 S.W.2d 

688, 694 (Tex. 1979). 

 

5. Prior law 
 

Many of the definitions of unfair insur-

ance practices are also found in rules and 

regulations promulgated by the Texas De-

partment of Insurance on trade practices. See 

28 Tex. Admin. Code §§ 21.1-21.2107. Be-

fore the rules were codified, they existed as 

“Board Orders,” with the most useful being 

Board Orders 18663 and 27085, which were 

then re-numbered as 41060 and 41454, re-

spectively. 

Before 1995, the statute incorporated 

these definitions, so that a plaintiff could sue 

for conduct that violated their prohibitions. 

Many of the earlier decisions rely on these 

rules to define the scope of actionable con-

duct. See, e.g., Vail v. Texas Farm Bur. Mut. 

Ins. Co., 754 S.W.2d 129, 133-136 (Tex. 

1988); Chitsey v. National Lloyds Ins. Co., 

738 S.W.2d 641, 643 (Tex. 1987). In 1995, 

the Legislature amended the statute to re-

move rules and regulations as a source of 

actionable conduct. The key definitions from 

the rules were incorporated into sections 

541.060 and 541.061. Because of this statu-

tory change, older precedents may describe 

conduct that is still defined as unfair by the 

new statutory provisions, even though they 

cite to the old rules. These authorities are 

still reliable, although the source of the defi-

nitions of unfair insurance practices has 

changed. 

 

Before 1995, the incorporation of DTPA 

section 17.46 was also different. As adopted 

in 1973, section 17.46 of the DTPA had two 

subsections that could be relied on by a 

plaintiff. Subsection (b) provided the “laun-

dry list” of specific prohibitions, while sub-

section (a) broadly forbade any practice that 

was “false, misleading, or deceptive,” 

whether defined or not. The original private 

cause of action in chapter 541 incorporated 

all of section 17.46. 

 

Then in 1979, the Legislature amended 

the DTPA so that a consumer suing under 

that statute could rely on the laundry list, but 

not the broad prohibition. Chapter 541 was 

not similarly amended, so a plaintiff suing 

under the Insurance Code could still access 

both subdivisions of DTPA section 17.46. 

See Vail v. Texas Farm Bur. Mut. Ins. Co., 

754 S.W.2d 129, 133-136 (Tex. 1988) (court 

applies broad prohibition in DTPA section 

17.46(a)). In 1995, the Legislature amended 

chapter 541 to embrace only the specific 

prohibitions in section 17.46(b). See Tex. 

Ins. Code Ann. § 541.151. Therefore, pre-

1995 precedents that rely on section 

17.46(a) are not valid to that extent. 

 

6. Statutory construction –  

Construction in pari materia 

with DTPA 
 

The Insurance Code sections and the 

Deceptive Trade Practices Act were adopted 

together in 1973 as part of a package of re-

form legislation, are interrelated, and incor-

porate each other. Thus, courts construe the 

two statutes together. E.g., State Farm Life 

Ins. Co. v. Beaston, 907 S.W.2d 430, 435-

436 (Tex. 1995); Vail v. Texas Farm Bur. 

Mut. Ins. Co., 754 S.W.2d 129, 133-136 

(Tex. 1988). 
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7. Liberal construction 
 

Chapter 541 is to be liberally construed 

and applied to promote its underlying pur-

poses to define and prohibit unfair and de-

ceptive insurance practices. Tex. Ins. Code 

Ann. § 541.001; Vail v. Texas Farm Bur. 

Mut. Ins. Co., 754 S.W.2d 129, 133-136 

(Tex. 1988). 

 

The supreme court has stated that the 

similar liberal construction mandate in the 

DTPA requires that the statute be given “its 

most comprehensive application possible 

without doing any violence to its terms.” 

Cameron v. Terrell & Garrett, Inc., 618 

S.W.2d 535, 541 (Tex. 1981). The court has 

applied the same reasoning in insurance cas-

es. See Kennedy v. Sale, 689 S.W.2d 890, 

892 (Tex. 1985). 

 

For a somewhat outdated review of the 

rules of construction the courts have applied 

to  chapter 541 and the DTPA, see Mark L. 

Kincaid, Rules of Judicial Construction – 

Making and Arguing the Law in Deceptive 

Trade Practices Act Cases, 23 Tex. Tech L. 

Rev. 687 (1992). 

 

8. Cumulative remedies 
 

Both chapter 541 and the DTPA provide 

that the statutory remedies are cumulative of 

other remedies. Vail v. Texas Farm Bur. 

Mut. Ins. Co., 754 S.W.2d 129, 133-36 (Tex. 

1988); Tex. Ins. Code § 541.453;  Tex. Bus. 

& Comm’n Code § 17.43. A person may not 

recover damages and penalties for the same 

act or practice under both this statute and 

under another law. Tex. Ins. Code Ann. § 

541.453; see Waite Hill Serv., Inc. v. World 

Class Metal Works, Inc., 959 S.W.2d 182, 

184 (Tex. 1998) (per curiam) (disallowing 

double recovery of same damages for breach 

of contract and statutory violations). 

 

9. Construction of “business of  

insurance” 
 

  The statute regulates unfair practices “in 

the business of insurance.”  Tex. Ins. Code 

Ann. § 541.001. That phrase is not defined. 

Further, the supreme court has rejected the 

definition of “business of insurance” that 

appears elsewhere in the Insurance Code. 

See Great Am. Ins. Co. v. North Austin Mun. 

Utility Dist. No. 1, 908 S.W.2d 415, 424 

(Tex. 1995). 

 

Although the statute does not define the 

phrase, some cases have addressed its scope. 

The “business of insurance” includes the 

investigation and adjustment of claims and 

losses. Vail v. Texas Farm Bur. Mut. Ins. 

Co., 754 S.W.2d 129, 132 (Tex. 1988); Dag-

ley v. Haag Ins. Co., 18 S.W.3d 787, 791-92 

(Tex. App.–Houston [14th Dist.] 2000, pet. 

filed) (engineering firm used by an insurer 

to examine hail damage in connection with a 

loss was not “engaging in the business of 

insurance”). 

 

  The supreme court has concluded that the 

“business of insurance” does not include 

surety contracts. Great Am. Ins. Co. v. North 

Austin Mun. Utility Dist. No. 1, 908 S.W.2d 

415, 420, 424 (Tex. 1995). 

 

B. STANDING 

 

1. In general 

 

Chapter 541 grants a cause of action to 

any person who has sustained actual damag-

es as a result of another’s engaging in any 

acts declared or defined to be unfair insur-

ance practices or deceptive trade practices. 

Tex. Ins. Code Ann. § 541.151. 

 

To assert a cause of action under chapter 

541 the plaintiff must be: (1) a “person” as 
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defined by the statute; and (2) injured by 

another’s unfair or deceptive acts. Crown 

Life Ins. Co. v. Casteel, 22 S.W.3d 378, 383 

(Tex. 2000).  

 

The statute defines “person” to mean “an 

individual, corporation, association, partner-

ship, reciprocal or interinsurance exchange, 

Lloyd’s plan, fraternal benefit society, and 

other legal entity engaged in the business of 

insurance, including an agent, broker, ad-

juster or life and health insurance counse-

lor.” Tex. Ins. Code Ann. § 541.002. In 

Ceshker v. Bankers Life Insurance Co., 568 

S.W.2d 128, 129 (Tex. 1978) (per curiam), 

the court held that the language requiring 

that the person be “engaged in the business 

of insurance” does not apply to plaintiffs. 

 

Categories of plaintiffs who have stand-

ing to sue under chapter 541 include: 

 insureds;  

 named beneficiaries;  

 intended third party beneficiaries;  

 agents; and  

 claimants who relied on representa-

tions by the insurer. 

 

Third party claimants may not sue the 

negligent party’s insurer, when recognizing 

a duty to the claimant would conflict with 

the duties the insurer owes to the insured. 

Also, even those who have standing to sue 

as “persons” are not able to rely on the pro-

hibitions that limit recovery to “consumers,” 

unless they fit within that classification. 

These issues are discussed in the following 

sections. 

 

2. Insureds and beneficiaries 
 

The statute protects insureds and named 

beneficiaries. See Chaffin v. Transamerica 

Ins. Co., 731 S.W.2d 728, 731 (Tex. App.–

Houston [14th Dist.] 1987, writ ref’d n.r.e.). 

Disagreements arise as courts decide who 

else might be able to sue. 

 

3. Other “persons” 

In Crown Life Ins. Co. v. Casteel, 22 

S.W.3d 378, 383, 385 (Tex. 2000), the court 

held that an insurance agent had standing to 

sue an insurer whose misrepresentations 

about the insureds’ premiums harmed the 

agent.  Before the decision in Casteel, there 

was significant divergence in the authorities 

construing the breadth of the term “person” 

as applied to plaintiffs. 

 

One court reached the simple conclusion 

that “person” means any person who has 

sustained actual damages. Maccabees Mut. 

Life Ins. Co. v. McNiel, 836 S.W.2d 229 

(Tex. App.–Dallas 1992, no writ) (Enoch, 

C.J.). 

 

Other decisions eschewed such simplici-

ty. For example, in Chaffin v. Transamerica 

Ins. Co., 731 S.W.2d 728 (Tex. App.–

Houston [14th Dist.] 1987, writ ref’d n.r.e.), 

the court denied standing to a homeowner 

who sought benefits under a liability policy 

issued to a contractor hired to perform re-

pairs. The Chaffin court found no authority 

for extending the definition of “person” be-

yond one who is either an insured or a bene-

ficiary of the policy. See also Shelton Ins. 

Agency v. St. Paul Mercury Ins. Co., 848 

S.W.2d 739, 744 (Tex. App.–Corpus Christi 

1993, writ denied); Pineda v. PMI Mortgage 

Ins. Co., 843 S.W.2d 660 (Tex. App.–

Corpus Christi 1992), writ denied per curi-

am, 851 S.W.2d 191 (Tex. 1993); and CNA 

Ins. Co. v. Scheffey, 828 S.W.2d 785 (Tex. 

App.–Texarkana 1992, writ denied). 

 

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1993082322
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The federal courts had reached similar 

conclusions. For example, in Warfield v. Fi-

delity & Deposit Co., 904 F.2d 322, 326 (5th 

Cir. 1990), the court held that standing re-

quires privity of contract or some sort of re-

liance on the words or deeds of the insurer 

by the person bringing the claim. The court 

found that under Texas law there must be “a 

direct and close relationship between the 

wrong-doer and the claimant” to allow re-

covery under chapter 541. 

 

The reasoning of cases narrowly con-

struing “person” is in conflict with the su-

preme court’s holding in Casteel that the 

phrase must be read broadly to support the 

legislative purpose to prohibit unfair insur-

ance practices. See Crown Life Ins. Co. v. 

Casteel, 22 S.W.3d 378, 383, 385 (Tex. 

2000). 

 

4. Intended third party  

beneficiaries 
 

An intended beneficiary may sue under 

article 21.21. Palma v. Verex Assur., Inc., 79 

F.3d 1453, 1457 (5th Cir. 1996). After re-

viewing Texas cases and other Fifth Circuit 

cases, the court concluded that “if the Texas 

supreme court were presented with the ques-

tion before us it would hold that standing 

under article 21.21 is satisfied by not only 

those who can establish privity of contract 

or reliance on a representation of the insurer, 

but also by those who can establish that they 

were an intended third-party beneficiary of 

the insurance contract.” The court set out the 

standards under Texas law for third-party 

beneficiary status: 

(a) the claimant was not privy to the 

written agreement between the 

insured and insurer;  

(b) the contract was made at least in 

part for the claimant’s benefit; 

and  

(c) the contracting parties intended 

for the claimant to benefit by the 

written agreement.  

 

Under these standards, the court held that a 

mortgagor/borrower was entitled to sue un-

der chapter 541 as a third-party beneficiary 

of a private mortgage insurance contract. Id.; 

Benefit Trust Life Ins. Co. v. Littles, 869 

S.W.2d 453, 462-64 (Tex. App.–San Anto-

nio 1993), writ dism’d by agr. and judgment 

set aside on other grounds, 873 S.W.2d 704 

(Tex. 1994). 

 

In contrast, in Allstate Ins. Co. v. Wat-

son, 876 S.W.2d 145, 150 (Tex. 1994), the 

supreme court held that an injured driver 

was not an intended beneficiary of the other 

driver’s liability policy, even though liability 

insurance is statutorily required for the bene-

fit of non-negligent, injured drivers. 

 

5. Agents 

An insurance agent has standing to sue 

when the insurer’s conduct causes the agent 

damages. Crown Life Ins. Co. v. Casteel, 22 

S.W.3d 378, 382-385 (Tex. 2000); see also 

Bellefonte Underwriters Ins. Co. v. Brown, 

663 S.W.2d 562, 584 (Tex. App.–Houston 

[14 Dist.] 1983), aff’d in part, rev’d in part 

on other grounds, 704 S.W.2d 742 (Tex. 

1986). 

 

6. Third party claimants 
 

In Allstate Ins. Co. v. Watson, 876 

S.W.2d 145, 147-50 (Tex. 1994), the su-

preme court declined to let a third-party tort 

claimant sue the tortfeasor’s liability insurer. 

The court held that the third party could not 

sue as a “person” under chapter 541. This 

conclusion was based in part on the court’s 

construction of the statute, and based in part 

on the court’s concern that creating a duty 

owed by the insurer to the injured third party 
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would conflict with the duties owed by the 

insurer to the insured.  

 

In 1995, the Legislature codified Wat-

son’s holding. The unfair settlement practic-

es prohibition now specifically states that it 

“does not provide a cause of action to a third 

party asserting one or more claims against 

an insured covered under a liability insur-

ance policy.” Tex. Ins. Code Ann. § 

541.060(b); see Crown Life Ins. Co. v. 

Casteel, 22 S.W.3d 378, 383 (Tex. 2000). 

 

7. Claimants who rely on represen-

tations by insurer 
 

As discussed above, normally a third 

party cannot use chapter 541 to sue another 

party’s insurer for failing to pay a claim. 

Nevertheless, a number of cases allow the 

third party claimant to sue when the insurer 

makes misrepresentations that result in dam-

age to the claimant. 

 

 Example:  A hospital had standing to 

sue an insurer that falsely represented that a 

patient had coverage, thereby inducing the 

hospital to render services. The court em-

phasized that the hospital was not suing on 

the insurance policy but instead was suing 

for damages it suffered by relying on the 

representations of coverage made by the in-

surer. The court also found it significant that 

as a practical matter the relationship be-

tween insurance companies and health care 

providers is a direct one, with the health care 

provider acting in reliance on the representa-

tions of coverage made by the insurers. 

Hermann Hospital v. National Standard Ins. 

Co., 776 S.W.2d 249, 252 (Tex. App.–

Houston [1st Dist.] 1989, writ denied). Oth-

er health care providers have not fared as 

well. In two cases, doctors were not allowed 

to recover for the insurers’ unfair insurance 

practices. See Texas Medical Ass’n v. Aetna 

Life Ins. Co., 80 F.3d 153, 159-160 (5th Cir. 

1996); In re Burzynski, 989 F.2d 733, 740-

741 (5th Cir. 1993). 

 

  Example:  A third-party driver could 

recover property damages under chapter 541 

from the other driver’s insurer when the in-

surer misrepresented to the injured party that 

it would pay for repairs. Webb v. Interna-

tional Trucking Co., 909 S.W.2d 220, 226 

(Tex. App.–San Antonio 1995, no writ). 

 

8. “Persons” who are not  

“consumers” 
 

Chapter 541 grants standing to “per-

sons”; the DTPA gives standing to  “con-

sumers.” A consumer is one who seeks or 

acquires goods or services. Tex. Bus. & 

Comm’n Code § 17.45(4). The meaning of 

“consumer” is discussed more below. 

 

A person suing under chapter 541 does 

not have to prove he is a consumer. Aetna 

Cas. & Sur. Co. v. Marshall, 724 S.W.2d 

770, 772 (Tex. 1987). 

 

Insureds and beneficiaries meet both 

definitions. Because of the direct relation-

ship with the insurer, they are persons 

harmed by any misconduct, and they are the 

ones who sought or acquired the insurance 

services. 

 

Other plaintiffs may be “persons” but 

not “consumers.” For example, the insur-

ance agent in Crown Life Ins. Co. v. Casteel, 

22 S.W.3d 378, 386-87 (Tex. 2000), could 

sue under article 21.21 as a person harmed 

by the insurer’s conduct, but not as a con-

sumer, because he did not seek or acquire 

the insurance coverage. Thus, he could not 

sue under the incorporated provisions of the 

DTPA that apply only to consumers. 

 

Similarly, in Transport Insurance Co. v. 

Faircloth, 898 S.W.2d 269, 273-274 (Tex. 
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1995), the court held that third parties nego-

tiating a settlement with an insurer do not 

seek to purchase or lease any of the services 

of the insurer; they only seek the proceeds of 

the policy. The court concluded, “A party 

whose only relation to an insurance policy is 

to seek policy proceeds is not a ‘consumer.’” 

 

This restriction applies to DTPA sec-

tions that expressly include the word “con-

sumer,” and those that refer to “goods and 

services.” See Tex. Bus. & Comm’n Code 

Ann. § 17.46(b)(5), (7), (9), (23); Crown 

Life Ins. Co. v. Casteel, 22 S.W.3d 378, 386 

(Tex. 2000). 

 

 Practice Tip:  For each of the DTPA 

sections that apply only to “consumers” 

there is a prohibition in chapter 541 that can 

apply to the same conduct. For example, 

DTPA section 17.46(b)(23) prohibits non-

disclosures to consumers. Chapter 541 also 

prohibits failing to state information, and 

stating information in a misleading manner, 

both of which may address nondisclosures. 

See Tex. Ins. Code Ann. § 541.061. Like-

wise, in place of the DTPA misrepresenta-

tion provisions that apply only to consum-

ers, a person may rely on sections 541.051, 

541.052, and 541.061. 

 

C. POTENTIAL DEFENDANTS – 

WHO CAN BE SUED? 
 

Chapter 541 provides that a person who 

has sustained damages caused by another’s 

engaging in unfair or deceptive insurance 

practices “may maintain an action against 

the person or persons engaging in such acts 

or practices.”  Tex. Ins. Code Ann. § 

541.151. “Person” is defined to include “an 

individual, corporation, association, partner-

ship, reciprocal or interinsurance exchange, 

Lloyd’s plan, fraternal benefit society, and 

other legal entity engaged in the business of 

insurance, including an agent, broker, ad-

juster or life insurance counselor.”  Tex. Ins. 

Code Ann. § 541.002. 

 

In Liberty Mutual Insurance Co. v. Gar-

rison Contractors, Inc., 966 S.W.2d 482, 

484-486 (Tex. 1998), the supreme court ap-

plied the plain language of the statute to 

hold that the term “person” includes busi-

nesses and individuals “engaged in the busi-

ness of insurance.” However, the statute 

would not apply to an insurance company 

employee that was not engaged in the “busi-

ness of insurance.” 

 

Engaging in unfair practices in “the 

business of insurance” is the key to liability. 

Those engaged in it may be liable. Those 

who are not may not be. Thus, when the su-

preme court concluded that contracts of 

suretyship are not part of the business of in-

surance, the court also held that a surety 

could not be liable for unfair insurance prac-

tices. See Great Am. Ins. Co. v. North Austin 

Mun. Utility Dist. No. 1, 908 S.W.2d 415, 

420-24 (Tex. 1995). 

 

Example:  An insurance agent whose 

job duties included soliciting and obtaining 

policy sales, explaining policy terms, and 

explaining premiums was engaged in the 

business of insurance and could be held lia-

ble under the statute. Liberty Mut. Ins. Co. v. 

Garrison Contractors, Inc., 966 S.W.2d 

482, 486 (Tex. 1998). “On the other hand, 

an employee who has no responsibility for 

the sale or servicing of insurance policies 

and no special insurance expertise, such as a 

clerical worker or janitor, does not engage in 

the insurance business.” Id. 

 

  In addition to the holding in Liberty Mu-

tual v. Garrison that the sale of a policy is 

part of the business of insurance, the court 

also has held that the investigation and ad-

justment of claims and losses is too. Vail v. 



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 26 - 

Texas Farm Bureau Mut. Ins. Co., 754 

S.W.2d 129, 132 (Tex. 1988).  

 

D. POTENTIAL RECOVERY 
 

A plaintiff who prevails may obtain:  

 actual damages;  

 court costs; and  

 attorney fees. 

Tex. Ins. Code Ann. § 541.152. 

1. Actual damages 
 

In Arthur Andersen & Co. v. Perry 

Equipment Corp., 945 S.W.2d 812, 816-17 

(Tex. 1997), the supreme court set out the 

following principles that govern recovery of 

“actual damages” under the similar language 

that existed under the DTPA before 1995. 

The same analysis should apply to chapter 

541. 

 

The amount of actual damages 

recoverable is “the total loss sus-

tained as a result of the deceptive 

trade practice.”  

 

Actual damages are those dam-

ages recoverable under common law. 

At common law, actual damages are 

either “direct” or “consequential.” 

Direct damages are the necessary 

and usual result of the defendant’s 

wrongful act; they flow naturally and 

necessarily from the wrong. Direct 

damages compensate the plaintiff for 

the loss that is conclusively pre-

sumed to have been foreseen by the 

defendant from his wrongful act.  

 

Consequential damages, on the 

other hand, result naturally, but not 

necessarily, from the defendant’s 

wrongful acts. Under the common 

law, consequential damages need not 

be the usual result of the wrong, but 

must be foreseeable, and must be di-

rectly traceable to the wrongful act 

and result from it. Of course, fore-

seeability is not an element of pro-

ducing cause under the DTPA. Still, 

if damages are too remote, too uncer-

tain, or purely conjectural, they can-

not be recovered.  

 

Under Texas common law, direct 

damages for misrepresentation are 

measured in two ways. Out-of-

pocket damages measure the differ-

ence between the value the buyer has 

paid and the value of what he has re-

ceived; benefit-of-the-bargain dam-

ages measure the difference between 

the value as represented and the val-

ue received. Under the DTPA, a 

plaintiff may recover under the dam-

age theory that provides the greater 

recovery. Both measures of damages 

are determined at the time of sale. 

 

2. Policy benefits 
 

The most common actual damages are 

the policy benefits themselves. In certain 

cases under chapter 541 of the Insurance 

Code, the amount of policy benefits wrong-

fully withheld is an element of damages 

caused by the defendant’s conduct, as a mat-

ter of law. Vail v. Texas Farm Bur. Mut. Ins. 

Co., 754 S.W.2d 129, 136 (Tex. 1988). The 

supreme court in Vail rejected the insurer’s 

argument that damages for an unfair settle-

ment practice had to be something more 

than the amounts due under the policy. The 

court held that damages for a wrongful re-

fusal to pay are at least equal to the policy 

benefits, as a matter of law. The court rea-

soned: 
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  The fact that the Vails have a 

breach of contract action against 

Texas Farm does not preclude a 

cause of action under the DTPA and 

article 21.21 [now chapter 541] of 

the Insurance Code. Both the DTPA 

and the Insurance Code provide that 

the statutory remedies are cumulative 

of other remedies . . . It is well set-

tled that persons without insurance 

are allowed to recover based on false 

representations of coverage, . . . and 

that an insurer may be liable for 

damages to the insured for its refusal 

or failure to settle third-party claims . 

. . It would be incongruous to bar an 

insured – who has paid premiums 

and is entitled to protection under the 

policy – from recovering damages 

when the insurer wrongfully refuses 

to pay a valid claim. Such a result 

would be in contravention of the re-

medial purposes of the DTPA and 

the Insurance Code. 

 

   Caveat:  Courts construing this lan-

guage from Vail have concluded that policy 

benefits are not always damages as a matter 

of law. In Twin City Fire Ins. Co. v. Davis, 

904 S.W.2d 663 (Tex. 1995), the court held 

that policy benefits could not serve as inde-

pendent tort damages resulting from the in-

surer’s breach of its duty of good faith and 

fair dealing, which were necessary to sup-

port exemplary damages. Other cases have 

also concluded that policy benefits are not 

necessarily damages as a matter of law. See 

Seneca Resources Corp. v. Marsh & 

McLennan, Inc., 911 S.W.2d 144 (Tex. 

App.–Houston [1st Dist.] 1995, no writ); 

Beaston v. State Farm Life Ins. Co., 861 

S.W.2d 268 (Tex. App.–Austin 1993), rev’d 

on other grounds, 907 S.W.2d 430 (Tex. 

1995). When in doubt, the better approach is 

to plead, prove, and get a jury finding on 

policy benefits as damages. 

 

3. Mental anguish 

Mental anguish damages may not be re-

covered under chapter 541 unless a “know-

ing” violation is shown. State Farm Life Ins. 

Co. v. Beaston, 907 S.W.2d 430, 435-36 

(Tex. 1995). 

 

Once this threshold is met, the plaintiff 

must show “a high degree of mental pain 

and distress” that is “more than mere worry, 

anxiety, vexation, embarrassment, or anger.” 

Parkway Co. v. Woodruff, 901 S.W.2d 434, 

444 (Tex. 1995). An award of mental an-

guish damages will be upheld “when the 

plaintiffs have introduced direct evidence of 

the nature, duration, and severity of their 

mental anguish, thus establishing a substan-

tial disruption in the plaintiffs’ daily rou-

tine.” This evidence may come from the 

claimants’ own testimony, testimony of third 

parties, or testimony of experts, and is more 

likely to provide the factfinder with ade-

quate details to assess mental anguish 

claims. See also Saenz v. Fidelity & Guar. 

Ins. Underwriters, 925 S.W.2d 607 (Tex. 

1996) (applying standards to insurance 

case). 

 

4. Treble damages 
 

If the trier of fact finds the defendant 

acted “knowingly,” the trier of fact can 

award not more than three times the amount 

of actual damages.  Tex. Ins. Code Ann. § 

541.152. These are commonly referred to as 

“treble damages’’ a throwback to the days 

when the DTPA and chapter 541 both man-

dated automatic tripling of the plaintiff’s 

damages. Under the current statutes, absent 

a finding that the defendant acted knowing-

ly, treble damages may not be recovered. 

Celtic Life Ins. Co. v. Coats, 885 S.W.2d 96, 

100 (Tex. 1994). Even when the jury finds 

the defendant acted knowingly, the amount 
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of additional damages is in the jury’s discre-

tion, up to the statutory cap. 

 

5. Attorney’s fees 

In Arthur Andersen & Co. v. Perry 

Equipment Corp., 945 S.W.2d 812, 818 

(Tex. 1997), the supreme court held that at-

torneys’ fees may not be recovered on a per-

centage basis but must be awarded as a dol-

lar amount. The court listed the eight factors 

that must be considered: 

1.  the time and labor required, the 

novelty and difficulty of the 

questions involved, and the skill 

required to perform the legal ser-

vice properly;  

2. the likelihood . . . that the accep-

tance of the particular employ-

ment will preclude other em-

ployment by the lawyer;  

3.  the fee customarily charged in 

the locality for similar legal ser-

vices;  

4.  the amount involved and the re-

sults obtained;  

5.  the time limitations imposed by 

the client or by the circumstanc-

es;  

6.  the nature and length of the pro-

fessional relationship with the 

client;  

7. the experience, reputation, and 

ability of the lawyer or lawyers 

performing the services; and  

8. whether the fee is fixed or con-

tingent on results obtained or un-

certainty of collection before the 

legal services have been ren-

dered. 

 

6. Other relief 

The plaintiff may also receive injunctive 

relief and any other relief the court deems 

proper. Tex. Ins. Code Ann. § 541.152. 

 

E. INDEPENDENT INJURY 

REQUIRED? 
 

Language in certain cases raises the 

question whether policy benefits alone may 

be damages for an unfair insurance practice, 

or whether the plaintiff must show some in-

dependent injury. 

 

Insurers argue that the plaintiff must 

prove an independent injury and that a viola-

tion of chapter 541 cannot be based solely 

on the insurer’s denial of policy benefits. 

This argument finds support in a line of cas-

es stating that a “mere breach of contract” 

does not establish a deceptive trade practice. 

See Jim Walter Homes, Inc. v. Reed, 711 

S.W.2d 617, 618 (Tex. 1986); Southwestern 

Bell Tel. Co. v. DeLanney, 809 S.W.2d 493, 

494 (Tex. 1991). This point has been restat-

ed in several court of appeals decisions. See, 

e.g., American Nat. Ins. Co. v. International 

Bus. Mach. Corp., 933 S.W.2d 685, 686 

(Tex. App.–San Antonio 1996, writ denied). 

 

Another case to consider is Aranda v. In-

surance Co. of North America, 748 S.W.2d 

210, 214 (Tex. 1988), which was one of the 

first decisions establishing the insurer’s 

common-law duty of good faith and fair 

dealing. The court stated in that context: “A 

claimant is permitted to recover when he 

shows that the carrier’s breach of the duty of 

good faith and fair dealing or the carrier’s 

intentional act is separated from the com-

pensation claim and produced an inde-

pendent injury.” 

 

Finally, in Provident American Insur-

ance Co. v. Castañeda, 988 S.W.2d 189 
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(Tex. 1998), the court considered an in-

sured’s health insurance claims based on the 

contract and on violations of chapter 541. 

The court ultimately held that the evidence 

did not support the jury’s findings that the 

insurer had violated the statute. In reaching 

this conclusion, the court considered evi-

dence of poor claims-handling by the insurer 

and said: 

 

Castañeda and the dissent fault 

Provident American’s investigation 

of the claim and claims-handling 

procedures on a number of counts, 

but none of the actions or inactions 

of Provident American was the pro-

ducing cause of any damage separate 

and apart from those that would have 

resulted from a wrongful denial of 

the claim. 

 

Provident American Insurance Co. v. 

Castañeda, 988 S.W.2d 189, 198, 199 (Tex. 

1998) (emphasis added). Later, the court 

said, “Provident American contends and we 

agree that its conduct in handling the claim 

did not cause any injury independent of the 

denial of policy benefits.” 

 

These cases can be asserted in support of 

the argument that a plaintiff suing for unfair 

insurance practice in violation of chapter 

541 must show damages independent of the 

policy benefits that result from denial of the 

claim. 

 

However, there are substantial argu-

ments against this position. First, the leading 

case of Vail v. Texas Farm Bur. Mut. Ins. 

Co., 754 S.W.2d 129, 136 (Tex. 1988), re-

jected the insurer’s argument that damages 

for an unfair settlement practice had to be 

something more than the amounts due under 

the policy. The court held that damages for a 

wrongful refusal to pay are at least equal to 

the policy benefits, as a matter of law. 

 

This language in Vail was bolstered in 

Waite Hill Serv., Inc. v. World Class Metal 

Works, Inc., 959 S.W.2d 182, 184-85 (Tex. 

1998) (per curiam), where the court stated 

that the same damages under the contract 

were also tort damages. 

 

Second, the most common actual dam-

ages are the policy benefits themselves. 

Many of the prohibitions in the statute are 

aimed at making sure the insured receives 

the contract benefits that are due, or even 

those that were misrepresented. It would 

seem odd that the statute would allow a 

cause of action for any kind of damages oth-

er than the damages most likely to occur. To 

put the issue in traditional damage terms, the 

statute would allow recovery of the more 

remote consequential damages while deny-

ing the direct damages that were most likely 

to occur.  Such a result is inconsistent with 

the statute’s language allowing recovery of 

“actual damages,” and the statute’s liberal 

construction mandate. As the supreme court 

said in Vail: 

 

It would be incongruous to bar an 

insured – who has paid premiums 

and is entitled to protection under the 

policy – from recovering damages 

when the insurer wrongfully refuses 

to pay a valid claim. Such a result 

would be in contravention of the re-

medial purposes of the DTPA and 

the Insurance Code. 

 

754 S.W.2d at 136. 

 

F. PROCEDURAL 

REQUIREMENTS – PRE-SUIT 

NOTICE 

As a prerequisite to filing a suit seeking 

damages, the plaintiff must give written no-

tice to the other person at least sixty days 

before filing suit. The notice must tell the 
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other person the specific complaint, and the 

amount of actual damages and expenses, 

including attorney’s fees, incurred in assert-

ing the claim. Tex. Ins. Code Ann. § 

541.154). 

 

Notice is not required if suit must be 

filed sooner to avoid limitations, or if the 

claim is asserted as a counterclaim. § 

541.154. 

 

If notice is not given, the suit may be 

abated. The statute sets out the procedure for 

abatement.  § 541.155. 

 

The reason for notice is to give the other 

person the chance to consider tendering a 

settlement offer. Tex. Ins. Code Ann. § 

541.156. An offer may be tendered within 

60 days after the person receives notice.  § 

541.156. The parties also have a statutory 

right to seek mediation. § 541.161. The stat-

ute sets out the procedures for requesting 

this mediation.  § 541.161. If such a media-

tion is conducted, the defendant can tender a 

settlement offer within twenty days after the 

mediation.  § 541.156. If there is no such 

mediation, the defendant can tender a set-

tlement offer within ninety days after the 

party’s answer is due. § 541.156. 

 

Any settlement offer must include an of-

fer to pay an amount to settle the claim, and 

an amount to pay the reasonable and neces-

sary attorney’s fees.  § 541.157. 

 

An offer that is not accepted within thir-

ty days is considered rejected.  § 541.158. If 

the offer is rejected, the defendant may file 

with the court an affidavit certifying rejec-

tion of the offer. The trial court then can 

compare the offer to the amount of money 

the plaintiff recovers. If the offer is the same 

as, substantially the same as, or more than 

the recovery, the plaintiff is limited to the 

lesser amount.  § 541.159(a). If the court 

limits the plaintiff’s recovery, the court may 

also limit the attorney’s fees. § 541.159(b). 

The plaintiff’s recovery cannot be limited if 

the court finds the defendant could not have 

performed the offer or substantially misrep-

resented the offer’s cash value.  § 

541.159(c). 

 

G. DEFENSES 

 

1. In general  

 

The statute does not contain any specific 

defense, other than limitations and the “bad 

faith counterclaim.” The main defense is a 

factual one – the insurer did not commit a 

violation, because it had a reasonable basis, 

such as lack of coverage, to deny or delay 

the claim. 

2. Lack of coverage/Reasonable 

basis for claim denial 
 

When the cause of action for violating 

chapter 541 arises out of the insurer’s failure 

to pay a claim, Texas courts have recognized 

a defense in some circumstances based upon 

the lack of coverage under the policy. 

 

  Example:  In Republic Insurance Co. v. 

Stoker, 903 S.W.2d 338 (Tex. 1995), the 

court determined that the absence of cover-

age under the policy precluded a chapter 541 

claim predicated upon allegations that the 

insurer improperly failed to pay policy bene-

fits to the insured. See also Edinburg Cons. 

I.S.D. v. St. Paul Ins. Co., 783 S.W.2d 610, 

613 (Tex. App.–Corpus Christi 1989, writ 

denied). 

 

 Comment:  The nature of the claim as-

serted under chapter 541 should determine 

whether or not the absence of coverage pro-

vides a defense. Misrepresentation claims, 

for example, could easily be based on facts 

independent of coverage of the claim. The 

mere absence of coverage will not always 
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eliminate the viability of a cause of action 

under chapter 541. See, e.g., First Texas 

Sav. Ass’n v. Reliance Ins. Co., 950 F.2d 

1171 (5th Cir. 1992). 

 

3. Limitations 
 

A suit under this statute must be com-

menced within two years after the date on 

which the unfair or deceptive act occurred, 

or within two years after the plaintiff dis-

covered, or should have discovered, it. This 

period may be extended for 180 days, if the 

failure to timely file suit was caused by the 

defendant engaging in conduct solely calcu-

lated to induce the plaintiff to refrain from 

or postpone the commencement of the ac-

tion. Art. 21.21, § 16(d). 

 

Claims for statutory violations and 

breach of the duty of good faith and fair 

dealing relate back to the date of filing of a 

suit for breach of an insurance contract. 

Guajardo v. Liberty Mut. Ins. Co., 831 

S.W.2d 358 (Tex. App.–Corpus Christi 

1992, writ denied). 

 

4. Bad faith counterclaim 
 

If the court finds the suit was groundless, 

brought in bad faith, or brought for the pur-

pose of harassment, the court shall award the 

defendant reasonable and necessary attor-

ney’s fees. Tex. Ins. Code Ann. § 541.152. 

In construing the same statutory language in 

the DTPA, the supreme court held that 

“groundless” means “no basis in law or fact 

and not warranted by a good faith argument 

for the extension, modification, or reversal 

of existing law.” Further, harassment re-

quires that the suit be brought solely for that 

purpose; any purpose to recover money 

damages will defeat a counterclaim based on 

harassment. See Donwerth v. Preston II 

Chrysler-Dodge, Inc., 775 S.W.2d 634, 637-

38 (Tex. 1989). 

 

VI. DECEPTIVE TRADE PRACTICES 

& UNCONSCIONABLE CONDUCT 

 

The statute is referred to as the Decep-

tive Trade Practices-Consumer Protection 

Act. Tex. Bus. & Comm’n Code Ann. §§ 

17.41-17.63.  It is commonly called the 

“DTPA.” 

A. ACTIONABLE CONDUCT 

 

1. In general 

 

The statute gives a consumer a cause of 

action when any of the following constitute 

a producing cause of economic damages or 

damages for mental anguish: 

(1)  false, misleading or deceptive 

acts or practices enumerated in 

section 17.46(b) (the “laundry 

list”);  

(2) breach of express or implied war-

ranties;  

(3) any unconscionable action or 

course of action; and  

(4)  unfair insurance practices in vio-

lation of chapter 541. 

 

Tex. Bus. & Comm’n Code Ann.  

§17.50(a)(1)-(4). 

 

The first and fourth DTPA causes of ac-

tion embrace conduct that is already prohib-

ited by § 541.151. Therefore, no advantage 

is gained by suing under the DTPA. 

 

The second cause of action, for breach of 

warranty, exists under the DTPA but not 

chapter 541, but it is not useful in insurance 

cases. 
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Only the third cause of action, for un-

conscionable conduct, is unique to the 

DTPA and is potentially helpful to a plain-

tiff in an insurance case. 

 

  Practice Tip:  The only advantage to 

suing under the DTPA in an insurance case 

is the cause of action for unconscionable 

conduct. The other causes of action either 

already exist under chapter 541, or they are 

not useful in the insurance context. In addi-

tion, the DTPA has defenses, damage limits, 

and a stricter standing requirement not found 

in chapter 541. 

 

2. False, misleading, and deceptive 

practices – “Laundry list” viola-

tions 
 

The DTPA provides a cause of action for 

conduct defined in the “laundry list” of sec-

tion 17.46(b). The most useful prohibitions 

for insurance cases found in this list are: 

 causing confusion or misunder-

standing as to the source, spon-

sorship, approval, or certification 

of goods or services (2);  

 representing that goods or ser-

vices have sponsorship, approval, 

characteristics, ingredients, uses, 

benefits, or quantities which they 

do not have or that a person has a 

sponsorship, approval, status, af-

filiation, or connection which he 

does not (5);  

 representing that an agreement 

confers or involves rights, reme-

dies, or obligations which it does 

not have or involve, or which are 

prohibited by law (12); and  

 the failure to disclose infor-

mation concerning goods or ser-

vices which was known at the 

time of the transaction if such 

failure to disclose such infor-

mation was intended to induce 

the consumer into a transaction 

into which the consumer would 

not have entered had the infor-

mation been disclosed (23).  

 

These prohibitions are the same whether the 

plaintiff sues under chapter 541 or the 

DTPA. 

 

  Example:  A workers compensation car-

rier settled a claim by entering into a judg-

ment agreeing to pay the worker’s future 

medical expenses. Later the carrier kept re-

lying on an erroneous copy of the settlement 

agreement to deny claims for these expens-

es. The court held the insurer liable for mis-

representing the benefits under the agree-

ment, which the court held was precisely the 

type of conduct prohibited by DTPA section 

17.46(b)(5). Aetna Cas. & Sur. Co. v. Mar-

shall, 724 S.W.2d 770 (Tex. 1987). 

 

3. Breach of warranty 
 

DTPA section 17.50(a)(2) allows suits 

for breaches of implied and express warran-

ties. It is doubtful whether this cause of ac-

tion offers any assistance in an insurance 

case. Any conduct that arguably could con-

stitute a breach of warranty most likely fits 

more easily into one of the other causes of 

action for misrepresentations, nondisclo-

sures, or unfair settlement practices. 

 

Two cases have refused to find an ex-

press “warranty” in insurance contracts. See 

Brooks, Tarlton, Gilbert, Douglas & Kress-

ler v. United States Fire Ins. Co., 832 F.2d 

1358 (5th Cir.1987) (insurer’s promise to 

provide a defense under a professional lia-

bility policy was not a warranty); Stewart 

Title Guaranty Co. v. Cheatham, 764 

S.W.2d 315 (Tex. App.–Texarkana 1988, 
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writ denied) (title insurance policy promise 

to pay for title defect was not a warranty that 

there were no liens). 

 

Apart from any express warranties, there 

is an implied warranty that services will be 

performed in a good and workmanlike man-

ner. Melody Home Mfg. Co. v. Barnes, 741 

S.W.2d 349 (Tex. 1987). If this warranty 

were applied to insurance, then the mishan-

dling of an insurance claim by an insurer or 

an adjuster could breach this warranty. The 

failure of an agent to procure the right kind 

of insurance, or enough insurance, might 

also breach this warranty. 

 

The supreme court, however, has said it 

is unwilling to extend this implied warranty 

if there is another adequate remedy. Park-

way Co. v. Woodruff, 901 S.W.2d 434, 439 

(Tex. 1995). The existence of other remedies 

for unfair insurance practices may cause 

courts to reject extension of the implied war-

ranty into this realm. 

 

4. Unconscionable conduct 
 

The DTPA provides a cause of action for 

“unconscionable conduct.” This prohibition 

is not available under the Insurance Code. 

“‘Unconscionable action or course of action’ 

means an act or practice which, to a con-

sumer’s detriment, takes advantage of the 

lack of knowledge, ability, experience, or 

capacity of the consumer to a grossly unfair 

degree.” Tex. Bus. & Comm’n Code Ann. § 

17.45(5). 

 

The definition of “grossly unfair” may 

encompass conduct that is also a misrepre-

sentation, but its greatest potential applica-

tion is to misconduct that does not fit neatly 

within another prohibition. 

 

Proving unconscionable conduct does 

not require proof that the defendant intended 

to take advantage of the consumer or acted 

with knowledge or conscious indifference. 

The evidence must show that the unfair con-

duct was “glaringly noticeable, flagrant, 

complete and unmitigated.” Chastain v. 

Koonce, 700 S.W.2d 579, 583 (Tex. 1985). 

 

The definition formerly prohibited con-

duct that resulted in a “gross disparity” be-

tween the consideration paid and the value 

received. See Chastain v. Koonce, 700 

S.W.2d 579, 582 (Tex. 1985). That language 

was repealed in 1995. 

 

   Example:  A misrepresentation also 

may be unconscionable. The insureds 

bought coverage for their house. Large rocks 

from the nearby hillside tumbled into their 

driveway. The agent said there was no cov-

erage for the cost of removal, because the 

rocks did not hit the house. The agent said if 

rocks did hit the house, that would be cov-

ered. Rocks, mud, and debris later demol-

ished the house. The insurer denied cover-

age because the policy excluded “earth 

movement.” The insurer was held liable 

based on the representation by its agent. The 

evidence of the agent’s misrepresentation 

also supported the jury’s finding that the in-

surer acted unconscionably in denying the 

claim. The court held that a failure to pay 

promised benefits or a failure otherwise to 

perform as promised supports a finding of 

unconscionable conduct. State Farm Fire & 

Cas. Co. v. Gros, 818 S.W.2d 908, 913 

(Tex. App.–Austin 1991, no writ). 

 

 Example:  It was an unconscionable act 

and a misrepresentation for a mortgage 

company, without telling the insureds, to 

substitute a mortgage disability policy with 

greatly-reduced benefits. The policy was 

switched to an insurer whose chairman was 

also president of the mortgage company. 

The insureds never agreed to the switch and 

denied receiving notice of it. Fort Worth 
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Mortgage Corp. v. Abercrombie, 835 

S.W.2d 262 (Tex. App.–Houston [14th 

Dist.] 1992, no writ). 

 

 Example:  An insurer’s failure to dis-

close that an agent’s authority to write cov-

erage had been withdrawn was unconscion-

able. Woods v. William M. Mercer, Inc., 769 

S.W.2d 515 (Tex. 1988). 

 

 Example:  An insurer’s failure to pay 

benefits and failure to conduct a more thor-

ough investigation was not unconscionable 

where the insurer paid certain expenses and 

there was a continual exchange of infor-

mation between the insurer and insured. The 

court found no evidence that the insurer took 

advantage of the insured. State Farm Lloyds 

v. Nicolau, 951 S.W.2d 444, 451 (Tex. 

1997); see also Provident American Insur-

ance Co. v. Castañeda, 988 S.W.2d 189, 

200-201 (Tex. 1998) (insurer’s claims han-

dling was not unconscionable). 

 

B. STATUTORY CONSTRUCTION 
 

The Insurance Code sections and the 

Deceptive Trade Practices Act were adopted 

together in 1973 as part of a package of re-

form legislation, are interrelated, and incor-

porate each other. Thus, courts construe the 

two statutes together. E.g., State Farm Life 

Ins. Co. v. Beaston, 907 S.W.2d 430, 435-

436 (Tex. 1995); Vail v. Texas Farm Bur. 

Mut. Ins. Co., 754 S.W.2d 129, 137 (Tex. 

1988). 

 

The DTPA is to be liberally construed to 

promote its underlying purposes of protect-

ing consumers against false, misleading, and 

deceptive business practices, unconscionable 

actions, and breaches of warranty, and to 

provide efficient and economical procedures 

to secure such protection. Tex. Bus. & 

Comm’n Code Ann. § 17.44(a). 

 

This liberal construction mandate re-

quires that the statute be given “its most 

comprehensive application possible without 

doing any violence to its terms.” Cameron v. 

Terrell & Garrett, Inc., 618 S.W.2d 535, 

541 (Tex. 1981). The court has applied the 

same reasoning in insurance cases. See Ken-

nedy v. Sale, 689 S.W.2d 890, 892 (Tex. 

1985). Because of the liberal construction 

mandate, courts have been reluctant to imply 

into the DTPA or chapter 541 any common-

law defenses or obstacles to recovery. See, 

e.g., Celtic Life Ins. Co. v. Coats, 885 

S.W.2d 96 (Tex. 1994) (proof of reliance not 

required); Watkins v. Hammerman & Gain-

er, 814 S.W.2d 867 (Tex. App.–Austin 

1991, no writ) (defense of merger inapplica-

ble). 

 

For a review of the rules of construction 

the courts have applied to the DTPA, see 

Mark L. Kincaid, Rules of Judicial Con-

struction – Making and Arguing the Law in 

Deceptive Trade Practices Act Cases, 23 

Tex. Tech L. Rev. 687 (1992). 

 

C. CUMULATIVE REMEDIES 
 

The DTPA remedies are cumulative of 

other remedies. Tex. Bus. & Comm’n Code 

Ann. § 17.43; Vail v. Texas Farm Bur. Mut. 

Ins. Co., 754 S.W.2d 129, 136 (Tex. 1988). 

However, a person may not recover damag-

es and penalties for the same act or practice 

under both this statute and another law. 

DTPA § 17.43; see also Waite Hill Serv., 

Inc. v. World Class Metal Works, Inc., 959 

S.W.2d 182, 184 (Tex. 1998) (per curiam) 

(disallowing double recovery of same dam-

ages for breach of contract and statutory vio-

lations). 

 

D. STANDING – “CONSUMERS” 
 

To sue under the DTPA, the plaintiff 

must be a “consumer.” § 17.50(a), (b). 
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“Consumer” means an individu-

al, partnership, corporation, this 

state, or a subdivision or agency of 

this state who seeks or acquires by 

purchase or lease, any goods or ser-

vices, except that the term does not 

include a business consumer that has 

assets of $25 million or more, or that 

is owned or controlled by a corpora-

tion or entity with assets of $25 mil-

lion or more. 

 

§ 17.45(4); see Sherman Simon Enter., Inc. 

v. Lorac Serv. Corp., 724 S.W.2d 13, 15 

(Tex. 1987). 

 

Insureds qualify as consumers because 

insurance is considered a service, which 

they seek or acquire. Continental Cas. Co. v. 

Huizar, 740 S.W.2d 429 (Tex. 1987) (insur-

er’s duty to defend was a “service”); 

McCrann v. Klaneckey, 667 S.W.2d 924 

(Tex. App.–Corpus Christi 1984, no writ). 

 

A beneficiary is a “consumer” of a poli-

cy paid for by another. The DTPA does not 

require that the plaintiff be the buyer, just 

that she “acquire” the goods or services. 

Kennedy v. Sale, 689 S.W.2d 890 (Tex. 

1985) (employee held to be a “consumer” of 

employer-purchased group insurance); see 

also Aetna Cas. & Sur. Co. v. Martin Surgi-

cal Supply Co., 689 S.W.2d 263 (Tex. App.–

Houston [1st Dist.] 1985, writ ref’d n.r.e.); 

see generally, Crown Life Co. v. Casteel, 22 

S.W.3d 378, 386-387 (Tex. 2000) (extensive 

discussion by court as to term “consumer” 

as used in both the DPTA and chapter 541). 

 

Injured third party claimants negotiating 

a settlement with another party’s insurer do 

not seek to purchase or lease any of the ser-

vices of the insurer; they only seek the pro-

ceeds of the policy. “A party whose only 

relation to an insurance policy is to seek pol-

icy proceeds is not a ‘consumer.’” Transport 

Ins. Co. v. Faircloth, 898 S.W.2d 269, 273-

274 (Tex. 1995). 

Consumer status is not required under 

article 21.21, which grants a cause of action 

to “persons.” Aetna Cas. & Sur. Co. v. Mar-

shall, 724 S.W.2d 770, 772 (Tex. 1987).  

Because of the asset limitation for business 

consumers, large commercial insureds will 

need to rely on chapter 541 instead of the 

DTPA. 

 

The DTPA and chapter 541 cross-

reference each other, and a “person” may 

sue under chapter 541 for conduct that vio-

lates certain provisions of the DTPA. Even 

though the plaintiff in such a case need not 

prove “consumer” standing initially, certain 

of the DTPA prohibitions apply only to 

“consumers.” For example, DTPA section 

17.46(b)(23) prohibits a nondisclosure that 

is intended to induce a “consumer” into a 

transaction. Thus, even though a plaintiff 

suing under chapter 541 need not be a “con-

sumer” to have standing to sue, she must be 

a “consumer” to state a claim under this par-

ticular prohibition. Transport Ins. Co. v. 

Faircloth, 898 S.W.2d 269, 273-274 (Tex. 

1995). 

 

 

 

E. POTENTIAL DEFENDANTS – 

WHO CAN BE SUED? 
 

The DTPA does not limit who may be 

sued, except for one seldom-used media ex-

emption in section 17.49. Instead, the right 

to sue depends on whether the plaintiff qual-

ifies as a “consumer.” A plaintiff establishes 

consumer standing with respect to the under-

lying transaction. Once it is shown that the 

plaintiff sought or acquired goods or ser-

vices by purchase or lease, the plaintiff is a 

consumer as to all persons involved in the 
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transaction. Cameron v. Terrell & Garrett, 

Inc., 618 S.W.2d 535 (Tex. 1981). 

 

Privity of contract is not required. Am-

stadt v. U. S. Brass Corp., 919 S.W.2d 644, 

649 (Tex. 1996); Aetna Cas. & Sur. Co. v. 

Marshall, 699 S.W.2d 896 (Tex. App.–

Houston [1st Dist.] 1985), aff’d, 724 S.W.2d 

770 (Tex. 1987); Aetna Cas. & Sur. Co. v. 

Martin Surgical Supply Co., 689 S.W.2d 

263 (Tex. App.–Houston [1st Dist.] 1985, 

writ ref’d n.r.e.); Allstate Ins. Co. v. Kelly, 

680 S.W.2d 595 (Tex. App.–Tyler 1984, 

writ ref’d n.r.e.); St. Paul Ins. Co. v. 

McPeak, 641 S.W.2d 284 (Tex. App.–

Houston [14th Dist.] 1982, writ ref’d n.r.e.). 

 

F. POTENTIAL RECOVERY 

 

1. In general 
 

A consumer who prevails may obtain: 

1.  Economic damages.  

2.  If the trier of fact finds that the 

conduct of the defendant was 

committed  “knowingly,” the 

consumer may also recover dam-

ages for mental anguish, as found 

by the trier of fact, and the trier 

of fact may award not more than 

three times the amount of eco-

nomic damages.  

3.  If the trier of fact finds the con-

duct was committed “intentional-

ly,” the consumer may recover 

damages for mental anguish, as 

found by the trier of fact, and the 

trier of fact may award not more 

than three times the amount of 

damages for mental anguish and 

economic damages.  

4.  An order enjoining such acts or 

failure to act.  

5.  Orders necessary to restore to 

any party to the suit any money 

or property, real or personal, 

which may have been acquired in 

violation of the DTPA.  

6.  Any other relief that the court 

deems proper, including the ap-

pointment of a receiver or the 

revocation of a license or certifi-

cate authorizing a person to en-

gage in business in this state, if 

the judgment has not been satis-

fied within three months of the 

date of the final judgment.  

7.  Court costs and reasonable and 

necessary attorneys’ fees.  

 

§§ 17.50 (b)-(h). 

 

Thus, a violation of the statute allows re-

covery of economic damages, costs, and at-

torney’s fees. A “knowing” violation allows, 

in addition, recovery of mental anguish 

damages, and lets the jury award up to three 

times the amount of economic damages. An 

“intentional” violation lets the jury award up 

to three times the amount of mental anguish 

damages and economic damages. 

 

 

 

 

2. Economic damages 
 

“Economic damages” means compensa-

tory damages for pecuniary loss, including 

costs of repair and replacement. The term 

does not include exemplary damages or 

damages for physical pain and mental an-

guish, loss of consortium, disfigurement, 

physical impairment, or loss of companion-

ship and society.”  § 17.45(11). 

 

The most common type of economic 

damages will be the policy benefits, but con-

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=713&FindType=Y&SerialNum=1982148408
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sequential damages would also fit within 

this definition. 

 

In one suit brought under the DTPA, the 

supreme court held that the amount of policy 

benefits wrongfully withheld is an element 

of damages caused by the defendant’s con-

duct, as a matter of law. Vail v. Texas Farm 

Bur. Mut. Ins. Co., 754 S.W.2d 129, 136 

(Tex. 1988). The court rejected the insurer’s 

argument that damages for an unfair settle-

ment practice had to be something more 

than the amounts due under the policy. The 

court held that damages for a wrongful re-

fusal to pay are at least equal to the policy 

benefits, as a matter of law. 

 

3. “Knowing” misconduct –  

Mental anguish 
 

Mental anguish damages may not be re-

covered under the DTPA unless a “know-

ing” violation is shown. § 17.50(b); see 

Boyles v. Kerr, 855 S.W.2d 593 (Tex. 1993); 

State Farm Life Ins. Co. v. Beaston, 907 

S.W.2d 430, 435-436 (Tex. 1995). 

 

“Knowingly” means actual aware-

ness, at the time of the act or practice 

complained of, of the falsity, decep-

tion, or unfairness of the act or prac-

tice giving rise to the consumer’s 

claim or, in an action brought under 

subdivision (2) of subsection (a) of 

section 17.50, actual awareness of 

the act, practice, condition, defect, or 

failure constituting the breach of 

warranty, but actual awareness may 

be inferred where objective manifes-

tations indicate that a person acted 

with actual awareness. 

 

§ 17.45(9). The supreme court has expanded 

this definition as follows: 

 

“Actual awareness” does not 

mean merely that a person knows 

what he is doing; rather, it means 

that a person knows that what he is 

doing is false, deceptive, or unfair. In 

other words, a person must think to 

himself at some point, “Yes, I know 

this is false, deceptive, or unfair to 

him, but I’m going to do it anyway.” 

 

St. Paul Surplus Lines Ins. Co. v. Dal-Worth 

Tank Co., 974 S.W.2d 51, 53-54 (Tex. 

1998).  

 

Even once this threshold for mental an-

guish damages is met, the plaintiff must 

show “a high degree of mental pain and dis-

tress” that is “more than mere worry, anxie-

ty, vexation, embarrassment, or anger.” 

Parkway Co. v. Woodruff, 901 S.W.2d 434, 

444 (Tex. 1995). An award of mental an-

guish damages will be upheld “when the 

plaintiffs have introduced direct evidence of 

the nature, duration, and severity of their 

mental anguish, thus establishing a substan-

tial disruption in the plaintiffs’ daily rou-

tine.” This evidence may come from the 

claimants’ own testimony, testimony of third 

parties, or testimony of experts, and is more 

likely to provide the factfinder with ade-

quate details to assess mental anguish 

claims. See also Saenz v. Fidelity & Guar. 

Ins. Underwriters, 925 S.W.2d 607, 613-614 

(Tex. 1996) (applying standards in an insur-

ance case). 

 

4. Additional economic damages 
 

A finding that the defendant acted 

“knowingly” also allows the jury to award 

up to three times the amount of economic 

damages. These additional damages are dis-

cretionary with the factfinder. Mental an-

guish damages are not included in the 

amount that may be trebled. 
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  Practice Tip:  The easiest way to submit 

additional damages to the jury is simply to 

ask the jury to award an additional amount. 

After the verdict, the trial court can then 

compare the award of additional damages to 

the award of economic damages and reduce 

any amount that exceeds the statutory cap. 

 

  Example:  The jury found an agent mis-

represented coverage. The jury could there-

fore infer that the agent knew her later deni-

als were false. This knowledge would be 

attributable to the insurer. This evidence, 

along with evidence that the insurer attempt-

ed to “cover up” the misrepresentation, sup-

ported the jury finding that the insurer acted 

knowingly. State Farm Fire & Cas. Co. v. 

Gros, 818 S.W.2d 908, 914-15 (Tex. App.–

Austin 1991, no writ). 

 

5. “Intentional” misconduct – Ad-

ditional mental anguish and 

economic damages 
 

A finding that the defendant acted “in-

tentionally” allows the jury to award up to 

three times the amount of mental anguish 

damages and economic damages. These ad-

ditional damages are still discretionary with 

the factfinder.  § 17.50(b)(1). 

 

Proving intentional conduct imposes a 

slightly higher burden than does proving 

knowing misconduct. The key difference is 

that “intentionally” requires proof that the 

defendant intended that the consumer act in 

detrimental reliance. 

 

“Intentionally” means actual aware-

ness of the falsity, deception, or un-

fairness of the act or practice, or the 

condition, defect, or failure constitut-

ing a breach of warranty giving rise 

to the consumer’s claim, coupled 

with the specific intent that the con-

sumer act in detrimental reliance on 

the falsity or deception or in detri-

mental ignorance of the unfairness. 

Intention may be inferred from ob-

jective manifestations that indicate 

that the person acted intentionally or 

from facts showing that a defendant 

acted with flagrant disregard of pru-

dent and fair business practices to the 

extent that the defendant should be 

treated as having acted intentionally. 

 

§ 17.45(13). 

 

 Practice Tip:  It may be confusing to a 

jury for the plaintiff to ask if a violation oc-

curred, if the conduct was knowing, and if 

the conduct was intentional, followed by 

separate conditional damages issues for eco-

nomic damages, mental anguish, and two 

additional damages questions. A simpler 

way, when the plaintiff seeks mental an-

guish damages and additional damages, is to 

ask if the defendant acted intentionally, omit 

the question on knowingly, and have only 

one question for additional damages. The 

intent question imposes a slightly higher 

burden on the plaintiff, but that may be off-

set by avoiding confusion. An affirmative 

answer to the intent question will then allow 

recovery of additional damages up to three 

times the amounts of economic damages and 

mental anguish damages. 

 

 Comment:  The complexity of the 

DTPA damages provision is another reason 

for plaintiffs to rely on chapter 541 instead. 

Under that statute, a finding of “knowing” 

misconduct allows recovery of up to three 

times all of the plaintiff’s damages. 

 

6. Treble damages – Does not  

include prejudgment interest, 

costs, or attorney’s fees 
 

Prejudgment interest may not be includ-

ed in the amount of damages subject to tre-
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bling. § 17.50(e); see St. Paul Surplus Lines 

Ins. Co. v. Dal-Worth Tank Co., 974 S.W.2d 

51, 54-55 (Tex. 1998).  

Likewise, attorney’s fees and costs are 

not subject to trebling. § 17.50(e). 

 

7. Attorney’s fees 
 

Attorney’s fees are recoverable by the 

prevailing consumer. § 17.50(d). The requi-

site proof is the same as under chapter 541, 

as set out in Arthur Andersen & Co. v. Perry 

Equipment Corp., 945 S.W.2d 812 (Tex. 

1997). 

 

8. Other relief 
 

The DTPA also provides for: injunctive 

relief; orders necessary to restore money or 

property acquired in violation of the statute; 

and any other relief the court deems proper, 

including appointment of a receiver. § 

17.50(b)(2)-(4). 

 

The statute also provides for post-

judgment relief in the form of a receivership 

if the judgment remains unpaid, the defend-

ant is or may be insolvent, and other condi-

tions are met. § 17.59. 

 

 

 

 

G. EXEMPTIONS 
 

The DTPA contains several exemptions 

in section 17.49 for: 

 publishers that carry advertising 

that violates the statute, unless 

the publisher knew or had a fi-

nancial stake in the sale of the 

good or service; 

 acts authorized by the Federal 

Trade Commission; 

 professional advice, judgment, 

opinion, or skill; 

 causes of action for bodily injury 

or death, except to the extent that 

economic damages and mental 

anguish may be recovered; 

 contracts relating to a transac-

tion, project, or set of transac-

tions involving consideration by 

the consumer of more than 

$100,000, if the consumer had 

independent legal counsel in ne-

gotiating the transaction, and the 

deal does not involve the con-

sumer’s residence; and  

 transactions involving considera-

tion by the consumer of more 

than $500,000, and not involving 

the consumer’s residence. 

 

It is unclear how, factually, many of these 

exemptions would apply in insurance cases.  

It should be noted that none of these exemp-

tions apply to a suit brought directly under 

chapter 541, which is another reason for in-

surance plaintiffs to choose that statute in-

stead of the DTPA. 

  

 Example:  Insureds brought suit under 

the DPTA and alleged that the insurer vio-

lated the DPTA when its agent misrepre-

sented to the insureds that they were ineligi-

ble for flood insurance. The court of appeals 

reversed the trial court’s summary judgment 

for the insurer.  The court held that the in-

surance agent’s misrepresentations, because 

they involved statements of fact, did not 

constitute the rendering of “professional ad-

vice,” and thus the insurer was not exempt 

from liability under the DPTA on that basis. 

Nast v. State Farm Fire & Cas. Co., 82 

S.W.3d 114, 122-123 (Tex. App.–San Anto-

nio 2002, no pet.).   
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H. DEFENSES 

 

1. Reliance on third party infor-

mation  
 

The DTPA also contains certain defens-

es. It is a defense to an award of damages if 

the defendant proves that before consumma-

tion of the transaction the defendant gave 

the consumer notice that the defendant was 

innocently relying on written information 

from: (1) government records; (2) another 

source; or (3) government-required tests. § 

17.506(a). 

 

2. Tender of settlement 
 

It is also a defense for the defendant to 

show that after receiving a demand letter 

from the consumer, as required by the stat-

ute, the defendant tendered the amounts de-

manded. Tex. Bus. & Comm’n Code Ann. § 

17.506(d). 

 

3. Limitations 

The DTPA has a two-year statute of lim-

itations, stated in section 17.565. The statute 

requires that suit “must be commenced with-

in two years after the date on which the 

false, misleading, or deceptive act or prac-

tice occurred or within two years after the 

consumer discovered or in the exercise of 

reasonable diligence should have discovered 

the occurrence of the false, misleading, or 

deceptive act or practice.” § 17.565. Also, 

limitations “may be extended for a period of 

180 days if the plaintiff proves that the fail-

ure to timely commence the action was 

caused by the defendant’s knowingly engag-

ing in conduct solely calculated to induce 

the plaintiff to refrain from or postpone the 

commencement of the action.” § 17.565. 

 

4. Waivers 
 

Any attempted waiver of a consumer’s 

right under the statute is void, unless certain 

criteria are met. The statute provides: 

(a) Any waiver by a consumer of the 

provisions of this subchapter is 

contrary to public policy and is 

unenforceable and void; provid-

ed, however, that a waiver is val-

id and enforceable if:  

(1) the waiver is in writing and is 

signed by the consumer;  

(2) the consumer is not in a sig-

nificantly disparate bargain-

ing position; and  

(3) the consumer is represented 

by legal counsel in seeking or 

acquiring the goods or ser-

vices.  

(b) A waiver under subsection (a) is 

not effective if the consumer’s 

legal counsel was directly or in-

directly identified, suggested, or 

selected by a defendant or an 

agent of the defendant.  

(c) A waiver under this section must 

be:  

(1) conspicuous and in bold-face 

type of at least 10 points in 

size;  

(2) identified by the heading 

“Waiver of Consumer 

Rights,” or words of similar 

meaning; and  

(3) in substantially the following 

form:  

 “I waive my rights under the 

Deceptive Trade Practices-

Consumer Protection Act, 
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Section 17.41 et seq., Busi-

ness & Commerce Code, a 

law that gives consumers 

special rights and protections. 

After consultation with an at-

torney of my own selection, I 

voluntarily consent to this 

waiver.”  

(d) The waiver required by subsec-

tion (c) may be modified to 

waive only specified rights under 

this subchapter.  

 

§ 17.42. One court has held that these waiv-

er provisions apply only to the DTPA’s so-

called “laundry list” violations. Materials 

Marketing Corp. v. Spencer, 40 S.W.3d 172, 

175-176 (Tex. App.–Texarkana 2001, no 

pet.) (breach of warranty claim in sale-of-

goods case not a warranty created by the 

DTPA); see also Johnston v. McKinney 

American, Inc., 9 S.W.3d 271, 279-281 

(Tex. App.–Houston [14th Dist.] 2000, pet. 

denied) (comprehensive form disclaimer 

which included disclaimer of implied war-

ranty of merchantability did not offend the 

no waiver provisions of the DTPA); see 

generally Diana Curry, The Effect of an “As 

Is” Clause on a DPTA Cause of Action, 54 

Baylor L.Rev. 239 (2002). 

 

5. Bad faith counterclaim 
 

If the court finds the plaintiff’s suit was 

groundless and brought in bad faith, or 

brought for the purpose of harassment, the 

court shall award the defendant reasonable 

and necessary attorney’s fees. § 17.50(c). 

The supreme court has concluded that 

“groundless” means “no basis in law or fact 

and not warranted by a good faith argument 

for the extension, modification, or reversal 

of existing law.” Further, “harassment” re-

quires that the suit be brought solely for that 

purpose.  Any purpose to recover money 

damages will defeat a counterclaim based on 

harassment. Donwerth v. Preston II Chrys-

ler-Dodge, Inc., 775 S.W.2d 634, 637-38 

(Tex. 1989). 

 

I. PROCEDURAL 

REQUIREMENTS – PRE-SUIT 

NOTICE 
 

The DTPA requires that a consumer give 

notice at least sixty days before filing suit. § 

17.505. The notice must state the consum-

er’s specific complaint in “reasonable de-

tail” and the amount of economic damages, 

mental anguish damages, and expenses, in-

cluding attorney’s fees. § 17.505(a). Actual 

notice and oral notice are insufficient be-

cause they lack the required specificity and 

formality. Hines v. Hash, 843 S.W.2d 464, 

469 (Tex. 1992). 

 

Notice to an insurance agent qualifies as 

notice to the insurer, as a matter of law. New 

York Underwriters Ins. Co. v. Coffman, 540 

S.W.2d 445, 448-49 (Tex. Civ. App.–Fort 

Worth 1976, writ ref’d n.r.e.); Tex. Civ. 

Prac. & Rem. Code Ann. § 16.071(b). 

 

It is the consumer’s burden to plead that 

proper notice has been given, because notice 

is a prerequisite to filing a DTPA suit seek-

ing damages. Tex. Bus. & Comm’n Code 

Ann. § 17.505(a); Hines v. Hash, 843 

S.W.2d 464, 467 (Tex. 1992); Cail v. Ser-

vice Motors, Inc., 660 S.W.2d 814, 815 

(Tex. 1983). The burden is easily met by a 

specific pleading that statutory notice has 

been given, or by a general allegation that 

all conditions precedent to recovery have 

occurred or have been satisfied. Tex. R. Civ. 

P. 54; Hines v. Hash at 467. This general 

allegation will be sufficient unless the de-

fendant specifically pleads lack of notice. 

 

Notice is not required if suit must be 

filed sooner to avoid limitations, or if the 
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claim is asserted as a counterclaim. § 

17.505(b). 

 

Lack of notice is an affirmative defense 

that is waived if it is not timely and specifi-

cally raised by the defendant. Cielo Dorado 

Dev., Inc. v. Certainteed Corp., 744 S.W.2d 

10 (Tex. 1988). To be timely, the statute re-

quires that a sworn plea in abatement be 

filed within thirty days after the defendant 

files an answer. 

 

If notice is not given, the suit may be 

abated. The statute sets out the procedure for 

abatement. § 17.505(c)-(e). When proper 

notice was not given, the remedy is abate-

ment until proper notice is given, not dis-

missal. Hines v. Hash, 843 S.W.2d 464, 468 

(Tex. 1992). However, if the suit is abated 

and the consumer still does not give notice, 

the court can then dismiss the suit. Hines v. 

Hash, 843 S.W.2d at 469. 

 

The reason for notice is to give the other 

person the chance to consider tendering a 

settlement offer and avoid the expense of 

litigation. Hines v. Hash, at 468. An offer 

may be tendered within sixty days after the 

person receives notice. § 17.5052. 

 

The parties also have a statutory right to 

seek mediation. The statute sets out the pro-

cedures for requesting this mediation. If 

such a mediation is conducted, the defendant 

can tender a settlement offer within twenty 

days after the mediation. If there is no such 

mediation, the defendant can tender a set-

tlement offer within ninety days after the 

party’s answer is due. § 17.501. 

 

Any settlement offer must include an of-

fer to pay an amount to settle the claim, and 

an amount to pay the reasonable and neces-

sary attorney’s fees. § 17.5052(d). 

 

An offer that is not accepted within thir-

ty days is considered rejected. § 17.5051(d). 

If the offer is rejected, the defendant may 

file with the court an affidavit certifying re-

jection of the offer. The trial court then can 

compare the offer to the amount of money 

the plaintiff recovers. If the offer is the same 

as, substantially the same as, or more than 

the recovery, the plaintiff is limited to the 

lesser amount. §§ 17.5051(f), (g). If the 

court limits the plaintiff’s recovery, the 

court may also limit attorney’s fees.  § 

17.5051(h). The plaintiff’s recovery cannot 

be limited if the court finds the defendant 

could not have performed the offer or sub-

stantially misrepresented the offer’s cash 

value.  § 17.5051(i). 

 

 Practice Tip:  Cautious plaintiff’s coun-

sel may choose to file suit first on causes of 

action that do not require presuit notice. No-

tice can then be given, and the statutory 

causes of action can be added by amending 

the pleadings. See Miller v. Presswood, 743 

S.W.2d 275 (Tex. App.–Beaumont 1987, 

writ denied); but see Boyd Int’l, Ltd. v. Hon-

eywell, Inc., 837 F.2d 1312 (5th Cir. 1988) 

(per curiam). This approach keeps the de-

fendant from responding to the notice letter 

by filing a preemptive suit – e.g., for declar-

atory relief – to secure a venue less favora-

ble to the plaintiff. 

 

 Practice Tip:  If an even colorable 

claim of lack of notice is raised by the de-

fendant, accepting an abatement may well 

be the wisest course for the plaintiff. If the 

defendant’s lack of notice argument is re-

jected in the trial court and then sustained on 

appeal, some courts hold that the proper re-

sult is to reverse a judgment in favor of the 

plaintiff and remand the case so that it can 

then be abated. See Angelo Broadcasting, 

Inc. v. Satellite Music Network, Inc., 836 

S.W.2d 726 (Tex. App.–Dallas 1992, writ 

denied); HOW Ins. Co. v. Patriot Financial 

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000301&DocName=TXBCS17.505&FindType=L
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Serv. of Texas, Inc., 786 S.W.2d 533 (Tex. 

App.–Austin 1990, writ denied). Whatever 

the merit of such a wasteful result, the risk is 

unacceptable and should be avoided by the 

plaintiff whenever possible. 

 

 Caveat:  Suit should not be filed on a 

statutory claim that requires pre-suit notice, 

unless notice has been given. In Hines, the 

court suggested that Rule 13 sanctions might 

be imposed against a plaintiff who asserted 

statutory claims without first giving notice. 

Hines v. Hash, 843 S.W.2d 464, 469 (Tex. 

1992). 

 

Although most of the notice decisions 

have occurred in the context of the DTPA, 

the same analysis should apply to the notice 

requirement in article 21.21. 

 

J. INDEMNITY 
 

The DTPA has two little-used indemnity 

provisions. Section 17.55 allows an other-

wise innocent seller of goods or services 

who is held liable for damages based on ad-

vertisements or promotional materials to re-

cover those damages and attorney’s fees 

from the party who provided the materials, 

under certain circumstances. This provision 

could offer protection, for example, to an 

agent who unwittingly passed on deceptive 

sales materials provided by the insurer. 

 

Section 17.55 contains the following 

language: 

 

A person against whom an action 

has been brought under this subchap-

ter may seek contribution or indem-

nity from one who, under the statute 

law or at common law, may have li-

ability for the damaging event of 

which the consumer complains. A 

person seeking indemnity as provid-

ed by this section may recover all 

sums that he is required to pay as a 

result of the action, his attorney’s 

fees reasonable in relation to the 

amount of work performed in main-

taining his action for indemnity, and 

his costs. 

 

K. VENUE 
 

Insurance suits have a specific avenue 

provision found in section 15.032 of the 

Civil Practice & Remedies Code, which 

states: 

 

Suit against fire, marine, or in-

land insurance companies may also 

be commenced in any county in 

which the insured property was situ-

ated. A suit on a policy may be 

brought against any life insurance 

company, or accident insurance 

company, or life and accident, or 

health and accident, or life, health, 

and accident insurance company in 

the county in which the company’s 

principal office in this state is located 

or in the county in which the loss has 

occurred or in which the policyhold-

er or beneficiary instituting the suit 

resided at the time the cause of ac-

tion accrued. 

 

 This is in addition to the general venue stat-

ute, which states: 

(a) Except as otherwise provided by 

this subchapter or Subchapter B 

or C, all lawsuits shall be 

brought:  

(1) in the county in which all or a 

substantial part of the events 

or omissions giving rise to 

the claim occurred;  

(2) in the county of defendant’s 

residence at the time the 
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cause of action accrued if de-

fendant is a natural person;  

(3) in the county of the defend-

ant’s principal office in this 

state, if the defendant is not a 

natural person; or  

(4) if Subdivisions (1), (2), and 

(3) do not apply, in the coun-

ty in which the plaintiff re-

sided at the time of the accru-

al of the cause of action.  

(b) For the convenience of the par-

ties and witnesses and in the in-

terest of justice, a court may 

transfer an action from a county 

of proper venue under this sub-

chapter or Subchapter C to any 

other county of proper venue on 

motion of a defendant filed and 

served concurrently with or be-

fore the filing of the answer, 

where the court finds:  

(1) maintenance of the action in 

the county of suit would 

work an injustice to the mo-

vant considering the mo-

vant’s economic and personal 

hardship;  

(2) the balance of interests of all 

the parties predominates in 

favor of the action being 

brought in the other county; 

and  

(3) the transfer of the action 

would not work an injustice 

to any other party.  

 

Tex. Civ. Prac. & Rem. Code Ann. § 

15.002. 

 

The 1995 Legislature extensively revised 

the venue provision and sought to come up 

with a unified rule that would apply to al-

most all cases. This led to confusing 

amendments to the DTPA venue provision. 

 

The intent was to make DTPA suits sub-

ject to the general venue rule, with the ex-

ception that suit could also still be brought 

under the DTPA “in a county in which the 

defendant or an authorized agent of the de-

fendant solicited the transaction made the 

subject of the action at bar,” as provided by 

the pre-1995 statute. 

 

Unfortunately, errors occurred when the 

Legislature amended both chapter 15 and the 

DTPA at about the same time. They inadver-

tently adopted two versions of the DTPA 

venue provision, as follows: 

 

§ 17.56. Venue 

Except as provided by article 

5.06-1(8), Insurance Code, an action 

brought which alleges a claim to re-

lief under Section 17.50 of this sub-

chapter shall be brought as provided 

by Chapter 15, Civil Practice and 

Remedies Code. 

(as amended by Acts 1995, 74th 

Leg., ch. 138, §  7, eff. Aug. 28, 

1995). 

 

§ 17.56. Venue 

 

An action brought under this 

subchapter may be brought: 

(1) In any county in which venue is 

proper under Chapter 15, Civil 

Practice and Remedies Code; or 

(2) In a county in which the defend-

ant or an authorized agent of the 

defendant solicited the transac-
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tion made the subject of the ac-

tion at bar. 

 

(as amended by Acts 1995, 74th Leg., ch. 

414, §  9, eff. Sept. 1, 1995). 

 

The logical solution to this evident mis-

take is to conclude that the later enactment 

controls and reinstates venue in the county 

in which the transaction was solicited. 

 

For a case construing this pre-1995 lan-

guage, see Kold-Serve Corp. v. Ward, 736 

S.W.2d 750 (Tex. App.–Corpus Christi 

1987, writ dism’d). 

 

The reference to Insurance Code article 

5.06-1(8) is of limited use. It only controls 

venue in suits for uninsured/underinsured 

motorist benefits. 

VII.   PROMPT PAYMENT OF CLAIMS 

STATUTE – CHAPTER 542 

 

A. OVERVIEW 

 

1. In general 
 

Sections 542.051-.061 (formerly article 

21.55) – the “Prompt Payment of Claims 

Statute” – imposes certain deadlines for an 

insurer to acknowledge, investigate, and ac-

cept or reject a claim. Assuming the insured 

can prove the existence of coverage, an in-

surer that violates the statute is liable for at-

torney’s fees and an additional 18% per an-

num in addition to the amount of the claim. 

Evergreen Nat. Indem. Co. v. Tan It All, 

Inc., 111 S.W.3d 669 (Tex. App.–Austin 

2003, no writ). 

 

[Appendix A is a chart of the applicable 

deadlines.] 

 

The statute sets out the steps an insurer 

must follow when presented with a “first 

party” claim by an insured. Hartman v. St. 

Paul Fire & Marine Ins. Co., 55 F. Supp. 2d 

600, 602 (N.D. Tex. 1998). 

To recover a statutory penalty under the 

Prompt Payment of Claims Act, an insured 

must establish that: 

(1)  the insured had a claim under an 

insurance policy;  

(2)  the insurer is liable for the claim; 

and  

(3)  the insurer has failed to comply 

with a requirement of the Act.  

 

Allstate Ins. Co. v. Bonner, 51 S.W.3d 289, 

291 (Tex. 2001); Evergreen Nat. Indem. Co. 

v. Tan It All, Inc., 111 S.W.3d 669 (Tex. 

App.–Austin 2003, no writ); Tex. Ins. Code 

Ann. §§ 542.051.061. 

 

 Comment:  The supreme court consid-

ered in Allstate Ins. Co. v. Bonner, 51 

S.W.3d 289 (Tex. 2001), whether an insurer 

that did not comply with the claim acknowl-

edgment deadline could be held liable under 

the statute even though the insurer ultimate-

ly did not owe the claim. The insured was 

awarded less on her uninsured motorists 

claim than the insurer had already paid in 

personal injury protection benefits. Never-

theless, Bonner argued that Allstate’s viola-

tion entitled her to recover attorney’s fees 

under the statute. The supreme court reject-

ed this argument and held that for an insurer 

to be held liable under CHAPTER 542, a 

party must establish the three elements listed 

above. 

 

 The Bonner decision raises questions 

whether an insurer can always disprove a 

claim and thereby avoid liability for violat-

ing the statute, or whether the court’s hold-

ing is limited to the circumstance presented 

in that case. See also Wellisch v. United 

Serv. Automobile Ass’n, 75 S.W.3d 53, 56-
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59 (Tex. App.–San Antonio 2002, pet. de-

nied) (above three elements must be estab-

lished before liability under the statute at-

taches and attorney’s fees recovered); Menix 

v. Allstate Indem. Co., 83 S.W.3d 877 (Tex. 

App.–Eastland 2002, no pet.).  

 

2. Statutory origin and purpose 

The statute’s purpose is “promote the 

prompt payment of insurance claims.” Tex. 

Ins. Code Ann. § 542.054; see also St. Paul 

Reinsurance Co., Ltd. v. Greenberg, 134 

F.3d 1250, 1255 & n. 24 (5th Cir. 1998); 

Daugherty v. American Motorists Ins. Co., 

974 S.W.2d 796, 798 (Tex. App.–Houston 

[14th Dist.] 1998, no pet.). 

 

The statute replaced former articles 3.62 

and 3.62-1, which imposed 12% penalties 

for an insurer’s failure to pay a claim within 

thirty days. 

 

 Comment:  The new statute made sev-

eral changes compared to the prior laws. It 

applies to more insurers and more kinds of 

insurance. It imposes more deadlines. It also 

imposes a bigger penalty – 18% per annum, 

instead of a flat 12%. The statute was in-

tended to enhance the protections for in-

sureds and claimants, and strengthen the in-

centives for prompt claims handling by in-

surers. 

 

3. Statutory construction 

 

a. Liberal construction 

 

Section 542.054 of the Insurance Code 

provides: 

 

This subchapter shall be liberally 

construed to promote the prompt 

payment of insurance claims. 

 

Tex. Ins. Code Ann. § 542.054; see also 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 

991 S.W.2d 467, 473-474 (Tex. App.–Tyler 

1999, pet. denied); Bekins Moving & Stor-

age Co. v. Williams, 947 S.W.2d 568, 583 

(Tex. App.–Texarkana 1997, no pet.); Teate 

v. Mutual Life Ins. Co., 965 F. Supp. 891, 

894 (E.D. Tex. 1997). 

 

The meaning of “liberal construction” 

has been read expansively under the DTPA. 

See Cameron v. Terrell & Garrett, Inc., 618 

S.W.2d 535, 541 (Tex. 1981) (liberal con-

struction mandates that court give statute 

most comprehensive application possible 

without doing violence to the statute’s 

terms). 

 

 Example:  In Dunn v. Southern Farm 

Bur. Cas. Ins. Co., 991 S.W.2d 467, 473 

(Tex. App.–Tyler 1999, pet. denied), the 

court relied on liberal construction to con-

clude that a claim was sufficient to trigger 

the statutory deadlines, even though it was 

presented through the claimant’s attorney. 

The Dunn court also relied on the liberal 

construction mandate to conclude that the 

statute applies to uninsured motorist claims.  

 

 Example:  The court in Mid-Century 

Ins. Co. v. Barclay, 880 S.W.2d 807, 812 n. 

4 (Tex. App.–Austin 1994, writ denied), re-

lied on the liberal construction clause to re-

ject the insurer’s argument that the statute 

had to be strictly construed because it is pe-

nal in nature. Of course, even without a lib-

eral construction mandate in the statute, this 

argument should have been rejected. The 

Legislature has generally provided that all 

statutes are to be liberally construed to 

achieve their purposes, and to promote jus-

tice. Tex. Gov’t Code Ann. § 312.006. 

 

 Example:  On the other hand, the liberal 

construction mandate was not enough in 

Teate v. Mutual Life Ins. Co., 965 F. Supp. 

891, 894 (E.D. Tex. 1997), to lead the court 

to allow compounding of the statutory dam-
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ages. Nor was it enough in Bekins Moving & 

Storage Co. v. Williams, 947 S.W.2d 568, 

583 (Tex. App.–Texarkana 1997, no pet.), to 

cause the court to treat a violation of this 

statute as an unfair insurance practice in vio-

lation of article 21.21. See also Hartman v. 

St. Paul Fire & Marine Ins. Co., 55 F. Supp. 

2d 600, 604 (N.D. Tex. 1998) (narrowly 

construing the meaning of “claim”). 

 

b. Relation to prior law 

Another tool for construing chapter 

542.051-.061 is to consider precedents under 

its predecessor statutes, articles 3.62 and 

3.62-1. 

 

  Example:  The following illustrate the 

consideration of predecessor statutes:  

 Because good faith in denying a 

claim was no defense under the 

predecessor statutes, it is not a 

defense under chapter 542.051-

.061. See Higginbotham v. State 

Farm Mut. Auto. Ins. Co., 103 

F.3d 456 (5th Cir. 1997).  

 The court in Teate v. Mutual Life 

Ins. Co., 965 F. Supp. 891, 894 

(E.D. Tex. 1997), relied on arti-

cle 3.62 precedents to conclude 

that a contingent fee was proper 

under chapter 542.051-.061. Of 

course, a contingent fee stated as 

a percentage of recovery is no 

longer allowed, but Teate does 

demonstrate the court’s reference 

to precedents under the old stat-

utes.  

 In Butler v. Group Life & Health 

Ins. Co., 962 S.W.2d 296, 301 

(Tex. App.–Austin 1998, no 

pet.), the court held that article 

21.55 does not apply to insurance 

provided by the Employee Re-

tirement System, because the 

prior statute did not. 

 

 Referring to precedents under the prede-

cessor statutes only applies when doing so is 

consistent with liberal construction of chap-

ter 542.051-.061 to encourage prompt pay-

ment of claims. In Dunn v. Southern Farm 

Bur. Cas. Ins. Co., 991 S.W.2d 467 (Tex. 

App.–Tyler 1999, pet. denied), the court de-

clined to exclude uninsured motorist cover-

age from the purview of chapter 542.051-

.061, even though the prior statutes did not 

address this coverage. Instead, the court held 

that the Legislature did not intend to limit 

the statute as the others had been. The Leg-

islature excluded certain types of insurance 

from chapter 542.051-.061, but UIM cover-

age was not among them. 

 

B. STANDING & SCOPE OF 

STATUTE 

 

1. Standing – In general – 

“Claims” and “claimants” 
 

The protections of the statute apply to a 

person making a “claim,” as defined by the 

statute. A plaintiff must be a “claimant’’ – 

i.e., a first party insured, policyholder, or 

beneficiary, making a claim under a policy 

or contract that must be paid by the insurer, 

directly to the insured or beneficiary. Tex. 

Ins. Code Ann. § 542.051. The statute pro-

vides: 

 A “claimant” is a person making 

a claim. § 542.051(3).  

 A “claim” is a first party claim 

made by an insured or a policy-

holder under an insurance policy 

or contract or by a beneficiary 

named in the policy or contract 

that must be paid by the insurer 

directly to the insured or benefi-

ciary. § 542.051(2).  

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000301&DocName=TXINART21.55&FindType=L
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 “Notice of claim” means any no-

tification in writing to an insurer, 

by a claimant, that reasonably 

apprises the insurer of the facts 

relating to the claim. § 

542.051(4).  

 The statutory deadlines begin 

once the insurer receives notice 

of a “claim,” from a “claimant.” 

§ 542.055. 

 

The term “claimant” does not limit the stat-

ute to those claims where the insurer is deal-

ing directly with the insured. The insured’s 

retention of legal counsel does not cause the 

insured to lose their “claimant” status under 

the statute. In Dunn v. Southern Farm Bur. 

Cas. Ins. Co., the court held: 

 

Thus, the logical conclusion is that 

Dunn remains a “claimant” under the 

statute even though her claim was 

presented by an attorney. . . . The 

impact on insurance claimants by the 

practices condemned in article 21.55 

[now §§ 542.051-.061] is the same 

whether the claimant is represented 

by counsel or not. 

 

991 S.W.2d 467, 473 (Tex. App.–Tyler 

1999, pet. denied).  

 

A judgment creditor of an insured is not 

a claimant entitled to relief under article 

21.55. Hartman v. St. Paul Fire & Marine 

Ins. Co., 55 F. Supp. 2d 600, 604 (N.D. Tex. 

1998). 

 

 Comment:  Uninsured motorist claims, 

plumbing leak claims, life insurance claims, 

and business interruption claims are just a 

few examples of “first party” claims gov-

erned by this statute. 

 

  Comment:  By focusing on first party 

claimants, these definitions would exclude 

persons making a claim against another per-

son’s policy. Cf. Allstate Ins. Co. v. Watson, 

876 S.W.2d 145, 147 (Tex. 1994) (claimant 

had no standing to sue other party’s insurer 

under chapter 541 for unfair insurance prac-

tices). 

 

2. Application to “third party” 

liability insurance 
 

On its face, the statute applies only to 

“first party” claims. The statute defines 

“claim” to mean “a first party claim made by 

an insured or a policyholder under an insur-

ance policy or contract or by a beneficiary 

named in the policy or contract that must be 

paid by the insurer directly to the insured or 

beneficiary.” § 542.051. This seems to ex-

clude liability insurance. 

 

Nevertheless, in State Farm Fire & Cas. 

Co. v. Gandy, 925 S.W.2d 696 (Tex. 1996), 

the supreme court stated that the statute does 

apply to “third party,” liability insurance. 

The court was discussing a liability insurer’s 

ability to seek a declaratory judgment when 

issues of coverage and the duty to defend 

arise. The court stated that if the insured 

were successful, the insured should be enti-

tled to recover attorney’s fees and penalties 

under §§ 542.051-.061.  925 S.W.2d at 714 

(Tex. 1996). 

 

 This led to a split of authorities, and a 

division among commentators, on the ques-

tion whether a demand by an insured for a 

defense under a liability policy is a “first 

party” claim subject to §§ 542.051-.061, be-

cause benefits under a liability policy are 

usually paid to third parties, such as the 

plaintiff-claimant or to defense counsel.  

 The supreme court resolved this issue in 

Lamar Homes, Inc. v. Mid-Continent Cas. 

Co., 242 S.W.3d 1 (Tex. 2007), holding that 
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the prompt pay statute does apply to an in-

sured’s demand for a defense under a liabil-

ity policy.  An insurer that improperly refus-

es or delays a defense, will be liable under 

the statute.  For additional discussion, see 

TXPG-INS §17:6. 

C. POTENTIAL DEFENDANTS – 

WHO CAN BE SUED? 

 

1. Potential defendants – Statute 

applies to insurers 
 

The statute applies only to insurers. §§ 

2(a)3, 4, 6.  This is in contrast to the unfair 

insurance practices prohibitions in chapter 

541, which apply to any “person.”  

 

The statute applies to all insurers, except 

those specifically exempted.  Section 

542.052 defines “insurer” broadly: 

 

“Insurer” means any insurer authorized 

to do business as an insurance company or 

to provide insurance in this state, including: 

(A) a stock life, health, or accident 

insurance company;  

(B) a mutual life, health or accident 

insurance company;  

(C) a stock fire, or casualty insurance 

company 

(D) a mutual fire or casualty insur-

ance company 

(E) a Mexican casualty company; 

(F) a Lloyd’s plan;  

(G) a reciprocal or interinsurance ex-

change;  

(H) a fraternal benefit society; 

(I) a stipulated premium company;  

(J) a nonprofit legal service corpora-

tion; 

(K) a statewide mutual assessment 

company; 

(L) a local mutual aid association;  

(M) a local mutual burial association;  

(N) an association exempt under sec-

tion 887.102;  

(O) a nonprofit hospital, medical, or 

dental service corporation, in-

cluding a corporation subject to 

Chapter 842;  

(P) a county mutual insurance com-

pany;  

(Q) a farm mutual insurance compa-

ny;  

(R) a risk retention group;  

(S) a purchase group;  

(T) an eligible surplus lines insurer; 

and  

(U) except as provided by section 

542.053(b), a guaranty associa-

tion operating under Article 

21.28-C, 21.28-D. 

 

Tex. Ins. Code Ann. § 542.052. The statute 

encompasses almost all insurers and covers 

almost every type of insurance policy. 

 

The prior “statutory interest” provision – 

article 3.62, repealed in 1991, did not apply 

to certain types of coverages such as 

UM/UIM claims. One has held that §§ 

542.051-.061 is broader than the old article 

3.62 and does apply to UM/UIM claims. 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 
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991 S.W.2d 467, 473-74 (Tex. App.–Tyler 

1999, pet. denied). 

 

The Texas Supreme Court recently held 

that UIM insurance covers prejudgment in-

terest an underinsured motorist would owe 

the insured.  Brainard v. Trinity Universal 

Ins. Co., 216 S.W.3d 809, 812 (Tex. 2006).  

The court explained that, “[p]rejudgment 

interest is awarded to fully compensate the 

injured party, not to punish the defendant.”  

Id.  The amount of the prejudgment interest 

is determined by calculating the lost use of 

money owed as damages during the time 

between when the claim accrued until the 

date of judgment.  Id. at 816. 

 

Also, it applies to transit insurance pro-

vided by a moving company. Bekins Moving 

& Storage Co. v. Williams, 947 S.W.2d 568, 

581 (Tex. App.–Texarkana 1997, no pet.). 

The court reasoned that the moving compa-

ny called the coverage insurance, its repre-

sentative called it insurance, the coverage 

was paid for as insurance, and both parties 

believed the mover was providing insurance. 

Thus, the coverage came within the scope of 

§§ 542.051-.061. 

 

 Comment:  The timely payment of PIP 

claims is governed by Tex. Ins. Code Ann. 

art. 5.06-3(d). The Amarillo Court of Ap-

peals has held in an unpublished opinion 

that the PIP statute trumps the deadlines of 

§§ 542.051-.061. Lusk v. Mid-Century Ins. 

Co., 1998 WL 609766 (Tex. App.–Amarillo 

1998, no pet.) (unpublished). 

 

2. Exemptions – Certain insurers 

are exempted 
 

Exemptions are found in section 

542.053, which provides: 

a. This article does not apply to: 

(1) worker’s compensation insur-

ance;  

(2) mortgage guaranty insurance;  

(3) title insurance;  

(4) fidelity, surety, or guaranty 

bonds;  

(5) marine insurance as defined 

by Article 5.53; or  

(6) a guaranty association creat-

ed and operating under chap-

ter 2602. 

b. A guaranty association operating 

under Article 21.28-C or 21.28-D 

is not subject to the damage pro-

visions of section 542.060. 

c. This subchapter does not apply to 

a health maintenance organiza-

tion except as provided by sec-

tion 1271.005(c). 

d. This subchapter does not apply to 

a claim governed by Subchapter 

C, Chapter 1301. 

 

 In addition to the exemptions expressly 

set out in the statute, courts have recognized 

other exemptions: 

 In Butler v. Group Life & Health 

Ins. Co., 962 S.W.2d 296, 301 

(Tex. App.–Austin 1998, no 

pet.), the court held that article 

21.55 does not apply to insurance 

provided by the Employees’ Re-

tirement System. Those claims 

are governed by article 3.50-2, 

which the court found did not 

grant a right to recover under the 

statute.  
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 The statute is preempted by 

ERISA, with respect to claims 

against an employee benefit plan 

subject to that federal statute. 

Salameh v. Provident Life & Acc. 

Ins. Co., 23 F. Supp. 2d 704, 718 

(S.D. Tex. 1998).  

 Another court held that a claim  

the statute was preempted by the 

federal Carmack Amendment, 

which applies to claims against 

interstate shippers. Simmons v. 

United Parcel Serv., 924 F. 

Supp. 65, 66 (W.D. Tex. 1996). 

 

 The exemptions for chapters 20A and 

3.70.3C, which relate to certain health care 

providers, are not complete exemptions. 

Both of the other statutes contain their own 

timelines for paying claims and their own 

penalties. Tex. Ins. Code Ann. arts. 

20A.18B, 3.70-3C. 

 

D. DUTIES IMPOSED ON 

CLAIMANTS 

 

1. In general 
 

A claimant has two duties: (1) to give 

the insurer notice of the claim; and (2) to 

give the insurer all items the insurer reason-

ably requests as necessary to secure final 

proof of loss. Section 542.055 starts the 

deadlines for the insurer to act, once the in-

surer receives notice of the claim. Section 

542.056 imposes other deadlines once the 

insurer receives all information required to 

secure final proof of loss. 

 

2. Form of “claim” 
 

No particular content is required, as long 

as the claim “reasonably apprises the insurer 

of the facts relating to the claim.”  § 

542.051. 

 

The statute requires that the claim be in 

writing. The statute provides that notice of 

claim” means any notification in writing to 

an insurer, by a claimant, that “reasonably 

apprises the insurer of the facts relating to 

the claim.” § 542.051 (emphasis added). 

 

  It is sufficient to present a claim through 

an attorney. Dunn v. Southern Farm Bur. 

Cas. Ins. Co., 991 S.W.2d 467, 471-472 

(Tex. App.–Tyler 1999, pet. denied). 

Example:  In Mid-Century Ins. Co. v. 

Barclay, 880 S.W.2d 807, 810 (Tex. App.–

Austin 1994, writ denied), the court rejected 

the insurer’s argument that an insured giving 

notice of a claim must identify the specific 

elements of the policy and expressly state an 

intent to assert a claim under each. 

 

 Although the statute calls for written no-

tice, oral notice may be sufficient. For ex-

ample, in Mid-Century Ins. Co. v. Barclay, 

880 S.W.2d 807, 810 (Tex. App.–Austin 

1994, writ denied), the court held that a 

phone call from the insured was sufficient 

notice to the insurer. 

 

 If the insurer receives oral notice or writ-

ten notice that is deficient, but the insurer 

proceeds to investigate anyway, the insurer 

may be held to have waived any complaint. 

Insurers are aware of the requirement that 

notice of the claim be in writing. If they pro-

ceed without written notice, that is conduct 

inconsistent with assertion of a known right 

– i.e., waiver. See Massachusetts Bonding & 

Ins. Co. v. Orkin Exterminating Co., 416 

S.W.2d 396, 401 (Tex. 1967). 

 

 Example:  In Daugherty v. American 

Motorists Ins. Co., 974 S.W.2d 796, 798 n. 3 

(Tex. App.–Houston [14th Dist.] 1998, no 

pet.), the court held that the insurer waived 

any complaint about the insured’s notice, 

because the insurer investigated the claim 
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anyway. See also Bekins Moving & Storage 

Co. v. Williams, 947 S.W.2d 568, 576, 581-

582 (Tex. App.–Texarkana 1997, no pet.) 

(insurer waived asserted condition precedent 

by proceeding to handle claim despite non-

compliance). 

 

3. Providing insurer with reasona-

bly requested materials 

Although the insured has a duty to re-

spond to an insurer’s request for material as 

are necessary to secure final proof of loss, 

the insured need only respond with material 

that is reasonably necessary to secure the 

final proof of loss to start the clock running. 

In Colonial County Mut. Ins. Co. v. Valdez, 

the court held that the failure of the insured 

to supply all materials pursuant to a broad 

blunderbuss request even after he supplied 

them with what was truly necessary in that 

case for the insurer to secure a final proof of 

loss did not operate to prevent the statutory 

clocks from running. 30 S.W.3d 514, 522-

523 (Tex. App.–Corpus Christi 2000, no 

pet.) (to secure proof of loss that a vehicle 

was stolen, it was unnecessary to provide, 

for example, copies of all vehicle service 

records and all sets of keys). 

 

E. DUTIES IMPOSED ON 

INSURERS – ACTIONABLE 

CONDUCT 

 

1. Duties imposed on insurer –  

After insurer receives notice of 

claim 

 

Once the insurer receives notice of a 

claim, four duties are triggered: 

 Acknowledge the claim. The in-

surer must acknowledge receipt 

of the claim. § 542.055.  

 Record the acknowledgment. If 

the acknowledgement is not in 

writing, the insurer shall make a 

record of the date, means, and 

content of the acknowledgment. 

§ 542.055.  

 Commence the investigation. 
The insurer must commence any 

investigation of the claim. § 

542.055.  

 Request information from the 

claimant. The insurer must re-

quest from the claimant all items, 

statements, and forms that the in-

surer reasonably believes, at that 

time, will be required from the 

claimant. Tex. Ins. Code Ann. § 

542.055. 

 

Most insurers must perform these duties not 

later than the 15th day after receipt of notice 

of a claim. § 542.055. Eligible surplus lines 

insurers have longer, until “the 30th busi-

ness day.” § 542.055. 

 

  Practice Tip:  Note the different use of 

“days” and “business days.” This distinction 

appears at several points in the statute. 

“Business day” is defined to exclude week-

ends and state holidays. § 542.051. Because 

of this distinction, most insurers have about 

two weeks, but eligible surplus lines insurers 

have six weeks. 

 

2. After insurer receives required 

information 
 

No additional deadlines are triggered un-

til the insurer receives all items, statements, 

and forms reasonably required by the insur-

er.  § 542.056. Once the insurer receives that 

information, six new duties arise: 

 Accept or reject the claim. By 

the fifteenth “business day,” the 

insurer must notify the claimant 

that it accepts or rejects the 
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claim. § 542.056(a). The dead-

line extends to thirty “days” if 

the insurer reasonably suspects 

arson. § 542.056(b). Also, the in-

surer can get a forty-five “day” 

extension of these deadlines. § 

542.056(d).  

 State reasons for any rejection. 
If the insurer rejects the claim, 

the notice must state the reasons. 

§ 542.056(c).  

 Ask for more time and tell why 

it is needed. If the insurer is un-

able to accept or reject the claim 

by the regular deadlines, the in-

surer may notify the claimant and 

state the reasons the insurer 

needs more time. § 542.056(d).  

 Accept or reject the claim by 

the extended deadline. If the in-

surer gives this notice, the insurer 

must accept or reject the claim 

within forty-five additional days. 

§ 542.056(d).  

 Pay the claim within sixty days 

after receipt of information. 
The insurer must pay the claim 

within sixty days after receiving 

the items requested from the 

claimant. § 542.058. 

 

Note:  If it is determined as a re-

sult of arbitration or litigation 

that a claim is invalid and should 

not be paid, this requirement 

does not apply. § 542.058. 

 

•  Pay the claim after the claim-

ant performs any condition. 
The insurer must pay the claim 

within five business days after 

notifying the claimant that the 

claim will be paid. If the insurer 

conditions payment on some act 

by the claimant, the deadline is 

five business days after the act is 

performed. A surplus lines insur-

er has twenty business days un-

der either scenario. § 542.057. 

3. Acknowledge claim 

Each separate claim requires written ac-

knowledgment. See Dunn v. Southern Farm 

Bur. Cas. Ins. Co., 991 S.W.2d 467, 472 

(Tex. App.–Tyler 1999, pet. denied). It is 

arguable that separate acknowledgments are 

required for separate claims arising from the 

same accident. 

 

4. Commence investigation of 

claim 
 

An insurer must commence any investi-

gation within fifteen days after receiving 

notice of a claim – within thirty days for 

surplus lines insurers. § 542.055. 

 

 Comment:  §§ 542.051-.061 does not 

regulate the scope of an insurer’s investiga-

tion, only the timeliness of such investiga-

tion. 

 

5. Request from claimant items re-

quired to evaluate claim 
 

The statute provides that the insurer 

must request from the claimant items rea-

sonably believed to be necessary to evaluate 

the claim. Additional requests may be made 

if during the investigation of the claim such 

additional requests are necessary.  § 

542.055. 

 

Comment:  Multiple requests are per-

mitted only when “necessary.” Multiple in-

cremental requests may be held to be a vio-

lation of chapter 541. 
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  This provision does not account for the 

insurer’s need to obtain information or docu-

mentation from persons or entities other than 

the insured. The statute requires the insurer 

request from the claimant (i.e., the insured) 

all “items, statements, and forms” the insur-

er needs from the claimant to evaluate the 

claim. The statute does not address the in-

surer’s need for expert reports, third party 

records (e.g., medical records), investigative 

reports from others (e.g., police accident re-

port), and other information or documents 

available only from persons and entities oth-

er than the insured. Many insurers attempt to 

deal with this provision by informing the 

insured in writing that their claim cannot be 

processed until the insured provides needed 

documents or information from third parties 

or until the insured cooperates with the in-

surer’s efforts to obtain such items. 

 

6. Accept or reject claim 
 

Section 542.056 of the statute states: 

 

Except as provided by Subsec-

tion (b) or (d), an insurer shall notify 

a claimant in writing of the ac-

ceptance or rejection of the claim not 

later than the 15th business day after 

the date the insurer receives all 

items, statements, and forms required 

by the insurer to secure final proof of 

loss. 

 

§ 542.056. A telephone call from the insurer 

notifying the insured of the amount of the 

loss will not constitute “notice of payment 

of claim,” because the statute requires that 

the acceptance or rejection be in writing. 

Daugherty v. American Motorists Ins. Co., 

974 S.W.2d 796, 799 (Tex. App.–Houston 

[14th Dist.] 1998, no pet.). However, an in-

surer’s written response acknowledging only 

that a claim has been received does not con-

stitute an acceptance or rejection under the 

statute. Northern County Mut. Ins. Co. v. 

Davalos, 140 S.W.3d 685 (Tex. 2004). 

 

 Comment:  This provision is triggered 

by the passage of “business” days, while 

other parts of the statute are measured in 

“days.” 

The statute does not require that the in-

surer pay every claim, only that it promptly 

investigate, and accept or reject the claim. In 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 

991 S.W.2d 467, 474 (Tex. App.–Tyler 

1999, pet. denied), the court stated: 

 

Article 21.55 [now §§ 542.051-

.061] does not require an insurer to 

pay every claim within a certain 

time. It simply requires steps to be 

taken within a specified time frame . 

. . Nothing in the statute suggests 

that the insurance company could not 

dispute and deny the claim. Indeed 

the statute is premised on the pre-

sumption that carriers have the right 

to dispute claims. It merely requires 

that they do so promptly. 

 

 Comment:  Some insurers have at-

tempted to comply with §§ 541.051-.061 by 

informing the insured their claim is “cov-

ered” during the required time period, but 

then taking a longer period of time to calcu-

late the amount of benefits owed. It is doubt-

ful whether this is sufficient to comply with 

the statute. Because a “claim” is more than a 

request for coverage, an adjudication of the 

claim-including its value-must arguably be 

made and communicated to the insured in 

the time required by the statute unless an 

extension is requested. Further, the term 

“claim” is not defined as “coverage” in the 

Insurance Code. A “claim” appears to be a 

demand for policy benefits. 

 

7. State reasons for rejecting claim 
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“If the insurer rejects the claim, the no-

tice required by Subsection (a) or (b) must 

state the reasons for the rejection.” § 

542.056(c). 

 

 Comment:  The phrase “rejects the 

claim” does not specifically address a situa-

tion where an insurer pays part, but not all, 

of a claim. It also does not specifically state 

whether a claim is “rejected” when the in-

surer refuses to pay, for a reason not related 

to coverage – e.g., if the claim is closed 

without payment because of non-

cooperation by the insured. Construing the 

statute liberally to promote its underlying 

purposes, it is reasonable to construe the 

term “reject” to mean any decision by the 

insurer not to pay the claim or not to pay a 

part of the claim. The insurer should state in 

writing the reason for any such decision. If 

the insurer pays part of the claim, the insurer 

should state in writing the reason it did not 

pay the rest. 

 

8. Request additional time, state 

reasons, and accept or reject 

claim by extended deadline 
 

If the insurer is unable to accept or reject 

the claim within the period specified, the 

insurer must notify the claimant, not later 

than the date specified under subsection (a) 

or (b) of section 542.056, as applicable. This 

notice must give the reasons the insurer 

needs additional time. § 542.056(d). 

 

Not later than the 45th day after the date 

an insurer notifies a claimant, the insurer 

shall accept or reject the claim. § 

542.056(d). 

 

 Comment:  If the insurer requests a for-

ty-five-day extension, it will then have fif-

teen business days plus forty-five calendar 

days to accept or reject a claim. This period 

is greater than the sixty-day time period con-

tained in § 542.058. This probably is recon-

ciled through the “except as otherwise pro-

vided” language contained in section 

542.058. 

 

9. Pay claim within sixty days after 

receiving information 
 

One of the most important provisions of 

sections 542.051-.061 are contained in sec-

tion  542.058. It states: 

 

Except as otherwise provided, if 

an insurer, after receiving all items, 

statements, and forms reasonably re-

quested and required under section 

542.055, delays payment of the 

claim, for a period exceeding the pe-

riod specified by other applicable 

statutes or, if other statutes do not 

specify a period, for more than 60 

days, the insurer shall pay damages 

and other items as provided for by 

Section 542.060. 

§ 542.058. 

 

 Comment:  As discussed below, an in-

surer may automatically violate the statute 

by failing to pay a claim that is shown to be 

valid. 

 

  Comment:  The “60-day rule” is in ad-

dition to other deadlines in the statute. Un-

der section 542.058(a), once all items are 

received pursuant to section 542.055 (i.e., 

from the insured), the insurer has sixty days 

to pay the claim (if it is valid). This could 

mean that within this time period, the insurer 

must evaluate the items received from the 

insured, secure any items needed from any 

third party, make and communicate a claims 

decision to the insured, and pay the claim. 

 

 Comment:  Even if the claim is not paid 

within sixty days of receiving all items un-

der section 542.055, an insurer will arguably 
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not violate sections 542.051-.061 if it com-

plies with the remainder of sections 542.056 

and 542.058. In other words, once all items 

are received from the insured, if the insurer 

requests a forty five-day extension within 

one business day, makes a claims decision 

before the forty-five-day extension period 

expires, and then pays the claim within five 

days after the claims decision has been 

made, this should comply with the statute. 

Even though this is more than sixty calendar 

days, it is in compliance with section 

542.058. The language “except as otherwise 

provided” in the 60-day provision may allow 

this result. As currently worded, however, 

an insurer can violate the “60-day rule” of 

section 542.058 even though it satisfies the 

“45-day rule” of section 542.056(d). 

 

10. Pay claim within five days after 

notice of acceptance 
 

Section 542.057 states: 

 

Except as otherwise provided by 

this section, if an insurer notifies a 

claimant under Section 542.056 that 

the insurer will pay a claim or part of 

a claim, the insurer shall pay the 

claim not later than the fifth business 

day after the date notice is made. If 

payment of the claim or part of the 

claim is conditioned on the perfor-

mance of an act by the claimant, the 

insurer shall pay the claim not later 

than the fifth business day after the 

date act is performed. If the insurer is 

an eligible surplus line insurer, the 

insurer shall pay the claim not later 

than the 20th business day after the 

notice or date the act is performed, as 

applicable. 

 

 Tex. Ins. Code Ann. § 542.057. 

 

One court has held that oral notice that 

the insurer intends to pay the claim is not 

sufficient. Daugherty v. American Motorists 

Ins. Co., 974 S.W.2d 796 (Tex. App.–

Houston [14th Dist.] 1998, no pet.).  The 

court also held that an insurer can withdraw 

its “notice of acceptance” and prevent the 

“5-day payment rule” from triggering.  Id. at 

799. 

 

 Comment:  The wording of this section 

does provide an additional argument to as-

sist with the interpretation of section 

542.056. Arguably, because the Legislature 

used the term “pay,” a distinction can be 

made between “claim” and “coverage.” In 

other words, under this section the duty to 

pay is conditioned upon the time when the 

“insurer notifies the claimant that the insurer 

will pay a claim . . ..  “Because payment is 

not conditioned upon acceptance of the 

claim, it may be permissible to argue that 

coverage must be determined within fifteen 

business days, but a claim does not need to 

be adjudicated until final proof of loss has 

been “secured.” 

 

  Example:  In Daugherty v. American 

Motorists Ins. Co., 974 S.W.2d 796 (Tex. 

App.–Houston [14th Dist.] 1998, no pet.), 

the insured’s car was stolen. He claimed a 

loss of $68,000 as the anticipated cost of a 

replacement vehicle. The insurer responded 

by offering to pay about $62,000. The ad-

juster communicated this offer to the in-

sured’s bookkeeper. Before the insurer made 

the payment, and before the insured learned 

about the offer, the car was recovered. The 

insurer then revoked its offer and instead 

offered to pay only $1,900, which was the 

estimated cost of repair. The insured bought 

the replacement vehicle, which wound up 

costing about as much as the insurer had 

originally offered. The insured argued that 

the insurer notified him it would pay the 

claim when it made the original offer and 
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that the insurer therefore had to pay within 

five days after the notification. The court 

rejected the insured’s argument, and agreed 

that the insurer’s communication was mere-

ly an offer, one that was rescinded before 

the insured accepted.  In Daugherty, the 

court held: “We find nothing in the Insur-

ance Code or the policy at issue which pre-

vents the insurer from withdrawing its notice 

of payment if the facts and circumstances 

known to the insurer change significantly 

after the notice is given but before the claim 

is paid.” 974 S.W.2d at 799. 

 

11. Statutory requirement versus 

contract provisions 
 

The statutory deadlines imposed by sec-

tions 542.051-.061 are incorporated into 

most policies that are subject to the statute. 

Thus, a failure to meet the deadlines is both 

a violation of the statute, and a breach of the 

express terms of the contract. Sometimes, 

however, the policies do not incorporate the 

exact language. In Mid-Century Ins. Co. v. 

Barclay, 880 S.W.2d 807 (Tex. App.– Aus-

tin 1994, writ denied), the policy predated 

the effective date of the statute, so the notice 

requirement in the policy was different. The 

court concluded that the insured gave suffi-

cient notice of his claim when he promptly 

notified the insurer of “how, when and 

where the accident or loss happened,” as re-

quired by the policy. Because the policy did 

not require that notice be in writing, his tel-

ephone call was sufficient. Id. at 810. 

 

In Daugherty v. American Motorists Ins. 

Co., 974 S.W.2d 796 (Tex. App.–Houston 

[14th Dist.] 1998, no pet.), the insurance 

policy incorporated the language of sections 

542.051-.061, including the deadlines for 

payment and acknowledgment of the claim. 

However, the policy did not require written 

notice of the claim. 974 S.W.2d at 798. The 

court concluded that the filing requirements 

of both the contract and the statute were sat-

isfied when the insured notified the agent of 

the loss and later filed an affidavit. The 

court pointed out that the insurer acknowl-

edged this notice and proceeded to investi-

gate the claim. 

12. Multiple claims 
 

If the insured files multiple claims, the 

insurer must comply with the statutory dead-

lines for each claim. Dunn v. Southern Farm 

Bur. Cas. Ins. Co., 991 S.W.2d 467 (Tex. 

App.–Tyler 1999, pet. denied). 

 

 A single demand for different types of 

coverage could still be treated as a single 

claim in some instances. For example, a 

homeowner might seek benefits for damages 

to the house as well as the cost of debris re-

moval, all in one claim. Dunn appears cor-

rect based on the types of coverage at issue, 

but other types of coverage might lead to a 

different result. 

 

13. Actionable conduct – In general 
 

An insurer that fails to comply with any 

of these statutory requirements faces liabil-

ity for an 18% per annum damages, in addi-

tion to the amount of the claim, and attor-

ney’s fees. § 542.060. 

 

  Various violations were found in Dunn 

v. Southern Farm Bur. Cas. Ins. Co., 991 

S.W.2d 467, 471-72 (Tex. App.–Tyler 1999, 

pet. denied). The insurer failed to properly 

document its acknowledgment. The insurer 

failed to acknowledge in writing the claim-

ant’s second claim. The insurer also failed to 

record the date and means of its acknowl-

edgement of the second claim. 

 

14. Failure to pay claim within sixty 

days after receiving information 
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A particularly strict deadline for insurers 

is the requirement in section 542.058 that 

the insurer pay a valid claim within sixty 

days after receiving all required items re-

quested from the claimant. This means that 

if the insurer ultimately loses on the cover-

age issue and has to pay the claim, then it 

necessarily has violated the sixty-day pay-

ment provision and is subject to the 18 % 

damage and attorney’s fee provisions of sec-

tion 542.060. This is true even if the delay 

on the part of the insurer was in good faith. 

Atofina Petrochemicals, Inc. v. Evanston 

Ins. Co., 104 S.W.3d 247 (Tex. App.–

Beaumont 2003, no pet.). 

 

In Higginbotham v. State Farm Mut. Au-

to. Ins. Co., 103 F.3d 456 (5th Cir. 1997), 

the court held that by rejecting the claim, the 

insurer necessarily failed to pay within sixty 

days, in violation of section 542.058. As the 

court put it: 

 

A wrongful rejection of a claim 

may be considered a delay in pay-

ment for purposes of the 60-day rule 

and statutory damages. More specifi-

cally, if an insurer fails to pay a 

claim, it runs the risk of incurring 

this 18 percent statutory fee and rea-

sonable attorneys’ fees. In sum, State 

Farm took a risk when it chose to re-

ject Higginbotham’s claim. State 

Farm lost when it was found liable 

for breach of contract. Therefore, it 

must pay this 18 percent per annum 

interest and reasonable attorneys’ 

fees. 

 

Higginbotham v. State Farm Mut. Auto. Ins. 

Co., 103 F.3d 456, 461 (5th Cir. 1997). Oth-

er courts have adopted this reasoning as 

well. See Protective Life Ins. Co. v. Russell, 

119 S.W.3d 274 (Tex. App.–Tyler 2003, pet. 

denied); Oram v. State Farm Lloyds, 977 

S.W.2d 163, 167 (Tex. App.–Austin 1998, 

no pet.); Teate v. Mutual Life Ins. Co., 965 

F. Supp. 891, 893 (E.D. Tex. 1997). 

 

F. REMEDIES & PENALTIES 

1. Penalty for violation – 18% 

damages 
 

The statute provides for 18% per annum 

damages, in addition to the amount of the 

claim, and attorney’s fees. Section 542.060 

provides: 

 

If an insurer that is liable for a 

claim under an insurance policy is 

not in compliance with this subchap-

ter, the insurer is liable to pay the 

holder of the policy or the bene-

ficiary making a claim under the pol-

icy, in addition to the amount of the 

claim, interest on the amount of the 

claim at the rate of 18 percent a year 

as damages, together with reasonable 

attorney’s fees. If a suit is filed, the 

attorney’s fees shall be taxed as part 

of the costs in the case. 

 

Various decisions refer to the 18% as “statu-

tory interest” or a “penalty,” but the statute 

refers to it as “damages.” 

 

These damages are recoverable whenev-

er the insurer fails to comply with any of the 

requirements of the statute. Dunn v. South-

ern Farm Bur. Cas. Ins. Co., 991 S.W.2d 

467, 472 (Tex. App.–Tyler 1999, pet. de-

nied); Mid-Century Ins. Co. v. Barclay, 880 

S.W.2d 807, 811-812 (Tex. App.–Austin 

1994, writ denied). 

 

Several courts have held that an insurer 

that denies a claim and is found liable neces-

sarily violates section 542.058, which re-

quires payment within sixty days after the 

insurer receives necessary information. See 

Oram v. State Farm Lloyds, 977 S.W.2d 

163, 167 (Tex. App.–Austin 1998, no pet.); 
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Higginbotham v. State Farm Mut. Auto. Ins. 

Co., 103 F.3d 456, 461 (5th Cir. 1997); 

Teate v. Mutual Life Ins. Co., 965 F. Supp. 

891, 893 (E.D. Tex. 1997). As one court ex-

plained, “As long as the insurer is found to 

be liable under the policy, this fee attaches, 

even if the insurer had a reasonable basis for 

denying coverage.” St. Paul Reinsurance 

Co., Ltd. v. Greenberg, 134 F.3d 1250, 1255 

n. 21 (5th Cir. 1998). 

 

 The Fifth Circuit decision in Hig-

ginbotham v. State Farm Mut. Auto. Ins. 

Co., 103 F.3d 456, 461 (5th Cir. 1997), is 

significant because it construed sections 

542.051-.061 as a “strict liability” statute for 

failing to pay a valid claim. Under Hig-

ginbotham, if the insurer is found at trial to 

have breached the contract, the 18% penalty 

under this statute can be awarded even if the 

insurer complied with all the other deadlines 

of sections 542.051-.061. Some insurers 

view this as an inaccurate construction of 

the statute. Insurers argue the statute only 

imposes penalties for delay in accepting or 

rejecting a claim. They point out that the 

statute does not mention the imposition of 

the 18% penalty merely because the insurer 

is subsequently determined by a jury to have 

made a wrong decision on the claim. Insur-

ers argue that wrong claim decisions are 

remedied by contractual damage awards, 

prejudgment interest, attorney’s fees, and 

extra-contractual damage claims (i.e., viola-

tions of 21.21, DTPA, bad faith, etc.). In-

sureds argue that Higginbotham is based on 

the plain language of the statute. 

 

2. Damage – Calculation method – 

18% per annum 
  

The 18% penalty is calculated in the 

same manner as simple interest and should 

not be compounded annually. Cater v. Unit-

ed Servs. Auto. Ass’n, 27 S.W.3d 81 (Tex. 

App.–San Antonio 2000, pet. denied); Teate 

v. Mutual Life Ins. Co., 965 F. Supp. 891, 

893-894 (E.D. Tex. 1997). 

 

3. Accrual date 
 

The statute does not say when the penal-

ty accrues. One approach would be to begin 

accruing the 18% damages from the date the 

claim was received. This focuses on the 

length of time the claimant has been without 

his or her money, instead of focusing on the 

length of the time the insurer has been in 

error. This approach encourages prompt 

payment of claims. As the claim proceeds 

toward payment, the insurer’s incentive to 

pay the claim would increase. Any error, 

even at the last stage, would accrue damages 

of 18%, retroactive to the date the claim was 

filed. This approach has the benefit of mak-

ing payment of the claim more important to 

the insurer, even as the passage of time 

makes payment of the claim more important 

to the insured. 

 

Another approach is to begin the 18% 

damages accruing at the time of the viola-

tion. An insurer that errs later pays less. 

Those who err early pay more. In Teate v. 

Mutual Life Ins. Co., 965 F. Supp. 891, 894 

(E.D. Tex. 1997), the court started the 18% 

damages accruing on the date of the insur-

er’s violation. In that case, the violation was 

the insurer’s failure to pay within 60 days 

after receiving proof of the claim. 

A rather odd method was employed in 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 

991 S.W.2d 467, 473-74 (Tex. App.–Tyler 

1999, pet. denied), where the court of ap-

peals started the accrual of the 18% damages 

180 days after the insurer received notice of 

the claim. The court apparently did this by 

analogy to the pre-judgment interest statute. 

Id. at 478. Other than establishing a parallel 

between the pre-judgment interest statute 

and sections 542.051-.061, this approach has 
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little to recommend itself. Nothing in the 

statute supports it. 

 

4. End date 
 

The statute also does not say when the 

penalty stops accruing. One approach is to 

end the accrual of the 18% damages on the 

day of the judgment. Then the entire award 

would bear post-judgment interest. This is 

the approach taken in Mid-Century Ins. Co. 

v. Barclay, 880 S.W.2d 807, 813 (Tex. 

App.–Austin 1994, writ denied). The statute 

neither embraces nor rejects this approach. 

 

Another approach would be to continue 

accruing the 18% damages until the insurer 

fully discharges its liability, including pay-

ment of the 18% damages and attorney’s 

fees. An argument for this approach is that, 

presumably, the Legislature intended the 

18% damages partially to compensate 

claimants for the delay and partially to pun-

ish insurers for violations. If the 18% dam-

ages accrue only up to the time of judgment, 

this would mean that while the insurer was 

contesting liability, perhaps even in good 

faith and reasonably, these extra damages 

would accrue, but once the claim is finally 

established, the incentive to pay would be 

removed. Arguably, it makes no sense to 

compensate the claimant when his claim is 

disputed, but once it is certain to no longer 

compensate him. Likewise, it makes no 

sense to punish the insurer for withholding a 

disputed claim, but to no longer punish it for 

withholding an established claim. The Hig-

ginbotham line of cases construing the stat-

ute recognize that the insurer denies the 

claim at its risk. If the insurer gambles and 

loses, it pays these additional damages. Sim-

ilarly, if the insurer wants to gamble on con-

tinuing to contest the claim once judgment 

has been rendered, that choice may bear fi-

nancial consequences. 

 

5. Amount of claim subject to 18% 

rate 

The damages allowed by section 

542.060(a) are “interest on the amount of the 

claim at the rate of 18% a year as damages.” 

§ 542.060(a) (emphasis added). The amount 

of the “claim” is the number to be multiplied 

by the 18% penalty, but the statute does not 

say how that amount is determined. Is it the 

amount of the claim submitted by the claim-

ant, or is it the amount of the claim as ulti-

mately determined by the trier of fact, or is it 

the amount of the claim ultimately paid by 

the insurer? 

 

The statute itself does not define the 

phrase “amount of the claim,” but it does 

define the “claim”: “Claim” means a first 

party claim made by an insured or a policy-

holder under an insurance policy or contract 

or by a beneficiary named in the policy or 

contract that must be paid by the insurer di-

rectly to the insured or beneficiary.” § 

542.051(2). Further, “notice of claim” 

means any notification in writing to an in-

surer, by a claimant, that “reasonably ap-

prises the insurer of the facts relating to the 

claim.”  § 542.051(4). 

 

There are several possibilities for defin-

ing the amount of the claim: the amount 

claimed by the claimant; the amount ulti-

mately owed by the insurer; or some other 

amount: 

 The amount claimed by the 

claimant: The statute requires 

the insurer to acknowledge the 

insured’s claim and to accept or 

reject the insured’s claim. The 

insurer violates the statute and is 

liable for damages if it fails to do 

so. Obviously, the “claim” in 

these instances has to be the in-

sured’s demand, whether that 

demand contains a dollar amount 
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or not, because there is no other 

claim to refer to. To be con-

sistent, the word “claim” in the 

damage provision would also 

have to refer to the insured’s 

claim. This supports the conclu-

sion that the insured’s claim is 

the “claim” referred to in the 

“amount of the claim.” The 

amount of the claim may not al-

ways be determinable from the 

“claim” submitted by the insured. 

Very often, an insured notifies 

the insurer of a loss without 

knowing the amount of the dam-

ages, and part of the insurer’s in-

vestigation is to determine the 

amount. In that sort of case, there 

would have to be some determi-

nation of the amount of the claim 

other than simply relying on the 

amount demanded by the in-

sured.  

 The amount the insurer ulti-

mately owes: This issue is ad-

dressed in dicta by the court in 

Mid-Century Ins. Co. v. Barclay, 

880 S.W.2d 807, 811 (Tex. 

App.–Austin 1994, writ denied). 

The insurer argued that the 

amount of the claim equaled the 

damages actually suffered by the 

insured. The insured argued that 

the amount of the claim was the 

full amount he had demanded. 

The insured’s claim was for un-

derinsured motorist benefits, 

which obligated the insurer to 

pay the amount the insured was 

legally entitled to recover from 

the underinsured motorist. The 

court stated, “the ‘amount of 

claim’ referred to in article 

21.55, section 6 [now section 

542.060], therefore, will never 

exceed the insured’s policy limits 

and is restricted to the amount to 

which the insured shows herself 

legally entitled.” This statement 

is dicta. The court concluded that 

the statute did not apply anyway, 

because the claim arose before 

the effective date. Any discus-

sion about the amount of the 

claim was therefore unnecessary.  

 The greater of the two 

amounts: Another approach is to 

hold that the “amount of the 

claim” is the greater of the 

amount demanded or the amount 

the insurer ultimately owes. This 

encourages prompt payment of 

claims. If an insured asks for too 

much, an insurer complying with 

the statute can promptly reject 

the demand, give as a reason that 

it is excessive, and pay the right 

amount. If the insured does not 

ask for any amount or asks for 

less than is ultimately owed, 

there is no good reason to limit 

the insurer’s exposure to the 

lesser amount. The insurer is 

found to owe a greater amount, 

and the insured has been de-

prived of that greater amount, so 

the 18% should apply to that 

greater amount. There may be 

some difficulty under section 

542.058, which requires the in-

surer to pay within 60 days after 

receiving all requested infor-

mation. As discussed above, this 

penalty is automatic, whenever 

an insurer originally denies the 

claim and is later found to owe it. 

For example, assume that the in-

sured demands $10,000. The in-

surer timely rejects the claim on 

the basis that it doesn’t owe it 

but, if it does owe it, it only owes 

$5,000. The insurer is found lia-



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 62 - 

ble for $6,000. It might make 

more sense for the 18% to apply 

to the actual award of $6,000. In 

some cases, the issue might be 

easy. In Teate v. Mutual Life Ins. 

Co., 965 F. Supp. 891, 893 (E.D. 

Tex. 1997), the demand and the 

insurer’s liability were both lim-

ited to the amount of the policy. 

 

 Example:  The answer to this question 

can have a big financial impact, considering 

the difference between the amounts of the 

claim as submitted and as paid. For example 

in Daugherty v. American Motorists Ins. 

Co., 974 S.W.2d 796 (Tex. App.–Houston 

[14th Dist.] 1998, no pet.), the original claim 

was for $68,000, the amount offered initially 

by the insurer was $62,000, and the amount 

ultimately paid by the insurer was $1,900. If 

the insurer violated § 542.051-.061, the 

amount of its liability would vary greatly 

depending on which of these figures, if any, 

established the “amount of the claim.” 

 

6. Trebling? 
 

Only one court has directly addressed 

the issue of whether the 18% damages are 

subject to trebling, and it did so in a rather 

odd fashion. In Bekins Moving & Storage 

Co. v. Williams, 947 S.W.2d 568, 583 (Tex. 

App.–Texarkana 1997, no pet.), the court 

held that the damages recoverable under §§ 

542.051-.061 could not be trebled under 

chapter 541 unless the act is also listed as an 

unfair act or practice by a statute or rule of 

the Texas Department of Insurance. 

 

The flaw in the court’s analysis is that a 

violation of §§ 542.051-.061 was a violation 

of a rule of the Texas Department of Insur-

ance, and was actionable as a violation of 

chapter 541, prior to 1995. See Vail v. Texas 

Farm Bur. Mut. Ins. Co., 754 S.W.2d 129, 

134 (Tex. 1988) (recognizing that prohibi-

tions in rules were actionable under 21.21); 

28 Tex. Admin. Code § 21.203(18) (rule 

making it an unfair practice to violate §§ 

542.051-.061). The court’s rationale was 

wrong, but there is another reason the result 

may be right. 

 

Chapter 541 allows recovery of actual 

damages caused by the unfair practice and 

then allows trebling of those damages if the 

conduct was committed “knowingly.” The 

same facts might establish a violation of sec-

tions 542.051-.061 and a violation of chapter 

541, but one is not a per se violation of the 

other. Therefore, a plaintiff would have to 

show actual damages caused by the unfair 

insurance practice. It is unlikely that the au-

tomatic award under sections 542.051-.061 

could be shown to be damages caused by the 

unfair insurance practice. The violation of 

sections 542.051-.061 does not cause the 

18% damages; it just causes the insurer to be 

liable for those damages. Thus, it seems un-

likely the 18% damages under sections 

542.051-.061 ever would be subject to tre-

bling. 

 

 Deciding the nature of the 18% award is 

significant in determining whether it can be 

trebled. The answer to this question may de-

pend on whether the 18% is viewed as 

“damages,” “interest,” or a “penalty:”  

 The statute calls the 18% “dam-

ages.” Tex. Ins. Code Ann. § 

542.061.  

 Several courts have called the 

18% a “penalty.” See State Farm 

Fire & Cas. Co. v. Gandy, 925 

S.W.2d 696, 714 (Tex. 1996); 

Maryland Ins. Co. v. Head Indus. 

Coatings & Serv., Inc., 938 

S.W.2d 27, 29 (Tex. 1996); 

Oram v. State Farm Lloyds, 977 

S.W.2d 163, 167 (Tex. App.–

Austin 1998, no pet.); Bekins 
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Moving & Storage Co. v. Wil-

liams, 947 S.W.2d 568, 583 

(Tex. App.–Texarkana 1997, no 

pet.); St. Paul Reinsurance Co., 

Ltd. v. Greenberg, 134 F.3d 

1250, 1254 (5th Cir. 1998); Hig-

ginbotham v. State Farm Mut. 

Auto. Ins. Co., 103 F.3d 456, 461 

(5th Cir. 1997); Teate v. Mutual 

Life Ins. Co., 965 F. Supp. 891, 

893 (E.D. Tex. 1997).  

 Other times the courts, some-

times the same courts, call the 

18% “damages” or “statutory 

damages.” See Dunn v. Southern 

Farm Bur. Cas. Ins. Co., 991 

S.W.2d 467, 471 (Tex. App.–

Tyler 1999, pet. denied); Bekins 

Moving & Storage Co. v. Wil-

liams, 947 S.W.2d 568, 581, 584 

(Tex. App.–Texarkana 1997, no 

pet.); Mid-Century Ins. Co. v. 

Barclay, 880 S.W.2d 807, 813 

(Tex. App.–Austin 1994, writ 

denied); Higginbotham.  

 Sometimes the 18% is referred to 

as “interest.” Bekins Moving & 

Storage Co. v. Williams, 947 

S.W.2d 568, 583 (Tex. App.–

Texarkana 1997, no pet.). 

 Also, the 18% has been called a 

“statutory fee.” Higginbotham v. 

State Farm Mut. Auto. Ins. Co., 

103 F.3d 456, 460-461 (5th Cir. 

1997).  

 Finally, the 18% has been re-

ferred to as “sanctions.” Dunn v. 

Southern Farm Bur. Cas. Ins. 

Co., 991 S.W.2d 467, 474 (Tex. 

App.–Tyler 1999, pet. denied). 

 

It is not clear what the Legislature in-

tended in calling the 18% “damages.” If the 

award really is “damages” as the statute 

says, it may be subject to trebling. If the 

award is a “penalty,” then trebling it would 

seem improper and would constitute double 

recovery. If the award is interest, the su-

preme court has already said interest is not 

subject to trebling. St. Paul Surplus Lines 

Ins. Co. v. Dal-Worth Tank Co., 974 S.W.2d 

51, 54-55 (Tex. 1998) (per curiam). 

 

 This issue, while perhaps interesting ac-

ademically, may not have much practical 

impact. Since 1995, treble damages under 

chapter 541 for unfair insurance practices 

have been discretionary. Thus, a litigant 

simply asks the jury to award an amount of 

additional damages, and the trial court im-

poses the upward limit of three times the 

actual damages. See Tex. Ins. Code Ann. § 

541.152. If the jury awards a large amount 

of additional damages, it may be desirable 

for the plaintiff to try to include the 18% 

damages under sections 542.051-.061 as 

damages subject to trebling, to increase the 

amount subject to trebling and preserve the 

jury’s award. If the jury does not award an 

amount that exceeds three times the other 

damages, the issue is moot. 

 

 

7. Subject to prejudgment interest? 
 

The courts have split on the issue of 

whether to allow pre-judgment interest on 

the 18% damages. Pre-judgment interest on 

the 18% damages was allowed in Bekins 

Moving & Storage Co. v. Williams, 947 

S.W.2d 568, 584 (Tex. App.–Texarkana 

1997, no pet.). The Bekins court reasoned 

that the 18% was “damages” and thus was 

subject to pre-judgment interest. 

 

Pre-judgment interest was denied in 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 

991 S.W.2d 467 (Tex. App.–Tyler 1999, pet. 

denied), and Teate v. Mutual Life Ins. Co., 
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965 F. Supp. 891, 895 (E.D. Tex. 1997). The 

Dunn court reasoned that pre-judgment in-

terest serves to compensate a claimant for 

loss of the court’s use of the money, and en-

courages speedy compensation. Because the 

court found that the 18% damages under 

sections 542.051-.061 serve the same objec-

tives, it disallowed pre-judgment interest. 

Dunn, 991 S.W.2d at 478-79. 

8. Effect of multiple violations 
 

No case has yet decided whether multi-

ple violations result in multiple penalties. In 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 

991 S.W.2d 467, 471-472 (Tex. App.–Tyler 

1999, pet. denied), the court found four sep-

arate violations by the insurer, but did not 

discuss whether this made a difference in the 

damages. 

 

 Arguably, an insurer that violates the 

statute more than once ought to be more lia-

ble than an insurer that violates the statute 

only once. This view is consistent with lib-

eral construction of the statute, and furthers 

the purpose of encouraging prompt payment 

of claims. 

 

 For example, if an insurer that fails to 

timely acknowledge the claim is just as lia-

ble as an insurer that violates every require-

ment, what incentive does the first insurer 

have to get on the right path and begin pro-

cessing the claim properly? Arguably, if the 

penalty is as much for a single violation as 

for several, insurers may have no incentive 

for compliance with the remaining dead-

lines, once one violation occurs. Imposing 

multiple penalties for multiple violations 

cures this. An insurer that commits one vio-

lation has an incentive to be careful not to 

commit other violations. 

 

9. Attorney’s fees 

Attorney’s fees under sections 542.051-

.061 are allowed by section 542.060.  The 

amount would be governed by the decision 

in Arthur Andersen & Co. v. Perry Equip-

ment Corp., 945 S.W.2d 812, 817-18 (Tex. 

1997). The court held that a reasonable fee 

must be based on the eight factors set out by 

the disciplinary rules. Fees cannot be award-

ed simply as a percentage of the recovery, 

but must be awarded as a dollar amount. The 

jury can consider the fact that the plaintiff 

has agreed to a contingent fee as one factor 

in deciding what fee is reasonable. See also 

Dunn v. Southern Farm Bur. Cas. Ins. Co., 

991 S.W.2d 467, 474-75 (Tex. App.–Tyler 

1999, pet. denied). 

 

In light of Arthur Anderson, earlier cases 

allowing recovery of a percentage fee under 

sections 542.051-.061 are no longer good 

law. See Mid-Century Ins. Co. v. Barclay, 

880 S.W.2d 807, 812 (Tex. App.–Austin 

1994, writ denied); Teate v. Mutual Life Ins. 

Co., 965 F. Supp. 891, 894 (E.D. Tex. 

1997). 

 

If fees can be segregated between the 

statutory claim and other claims, it is proper 

to do so, but the defendant needs to object. 

Otherwise an unsegregated award will be 

upheld. Allstate Ins. Co. v. Lincoln, 976 

S.W.2d 873, 876 (Tex. App.–Waco 1998, no 

pet.). 

 

10. Cumulative remedy 
 

Section 542.061 says that the provisions 

of sections 542.051-.061 are not exclusive, 

and that the remedies are in addition to any 

other remedies or procedures provided by 

any other law or at common law. See also 

Bekins Moving & Storage Co. v. Williams, 

947 S.W.2d 568, 582 (Tex. App.–Texarkana 

1997, no pet.). 
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 Despite the cumulative remedy language 

of this provision, several courts have held 

that sections 542.051-.061 do not create a 

separate cause of action. One federal court 

has explained: 

 

[A] claim for statutory penalties 

under article 21.55 [now sections 

542.051-.061] for failure to pay a 

claim under an insurance policy is 

not a separate cause of action. In-

stead, when an insured brings such a 

claim, the insurer’s entire liability – 

both on the insurance policy and un-

der article 21.55 [now sections 

542.051-.061] – is put on issue as 

one cause of action.   

 

Hartman v. St. Paul Fire & Marine Ins. Co., 

55 F. Supp. 2d 600, 604 (N.D. Tex. 1998). 

 

G. DEFENSES 

 

1. In general 
 

The statute has several provisions that 

can be considered defenses. 

 The defendant may be exempt. § 

542.053.  

 There are preemption defenses, 

which are discussed above. 

 There are defenses that deadlines 

were extended. These are also 

discussed below. 

 It is a defense to liability section 

under section 542.058, based on 

the insurer’s failure to pay within 

sixty days after receiving all nec-

essary information, if the insurer 

proves through litigation or arbi-

tration that it does not really owe 

the claim. § 542.058.  

 

2. Extensions of time 
 

The statute contains several provisions 

by which insurers can extend the deadlines. 

While, technically, these are not “defenses,” 

they may help insurers avoid liability. The 

following events or conditions can extend 

the deadlines: 

 Surplus lines insurers: Being an 

eligible surplus lines insurer ex-

tends the deadlines for acknowl-

edging receipt of the claim, 

commencing the investigation, 

and requesting information, from 

fifteen days to thirty business 

days. § 542.055.  

 Also, being a surplus lines insur-

er extends the deadline for pay-

ing a claim from five business 

days to twenty business days af-

ter the insurer notifies the claim-

ant that the claim will be paid, or 

after the claimant performs any 

condition imposed on payment of 

the claim. § 542.057.  

 Request for information from 

claimant: Waiting for infor-

mation reasonably requested 

from the claimant effectively ex-

tends any additional deadlines 

until the insurer receives that in-

formation. § 542.056.  

 Making additional requests for 

information likewise extends the 

deadlines until that information is 

received, assuming those re-

quests were timely. § 542.055.  

 Arson: If the insurer reasonably 

suspects arson, that extends the 

deadline for accepting or reject-

ing the claim from fifteen busi-

ness days to thirty days after the 
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insurer receives required infor-

mation. § 542.056(b). Because of 

the use of “days” and “business 

days” this gives the insurer one 

more week in arson cases.  

 Inability to accept or reject 

claim: If the insurer cannot ac-

cept or reject the claim by the 

initial deadline, the insurer may 

notify the insured, and explain 

the reasons why the insurer needs 

additional time, and then the in-

surer has forty-five more days to 

accept or reject the claim. § 

542.056(d).  

 Longer deadline in another 

statute: Insurers may have more 

than sixty days to pay a claim af-

ter they receive all requested in-

formation, if some other statute 

provides for a longer period. § 

542.058(a).  

 Condition to be performed by 

claimant: If the insurer agrees to 

pay the claim, the deadline for 

payment may be extended if the 

insurer conditions payment on 

the performance of some act by 

the claimant. In that case, the 

payment deadline is extended un-

til five business days after the act 

is performed, or twenty business 

days for surplus lines insurers. § 

542.057. 

 Catastrophe: In the event of a 

weather-related catastrophe or 

major natural disaster, as defined 

by the State Board of Insurance 

(now the Texas Department of 

Insurance), the claim handling 

deadlines are extended for an ad-

ditional fifteen days. § 542.059. 

3. Insurer unable to accept or re-

ject claim by deadline 
 

If the insurer cannot accept or reject the 

claim by the initial deadline, the statute lets 

the insurer notify the claimant that it cannot 

accept or reject a claim by the deadline. Tex. 

Ins. Code Ann. § 542.056(d). This notifica-

tion has to be sent before the original dead-

line, and the notice must state the reason 

why the insurer needs additional time. The 

insurer then has forty-five additional days to 

accept or reject the claim. § 542.056(d). 

 

4. Good faith is not a defense 
 

The insurer’s good faith – or its lack of 

bad faith – is no defense.  Higginbotham v. 

State Farm Mut. Auto. Ins. Co., 103 F.3d 

456, 461 (5th Cir. 1997). In reaching this 

conclusion, the court noted that precedents 

under the predecessor statute, article 3.62, 

held that an insurance company’s good faith 

in denying a claim did not relieve the insurer 

of liability for penalties. The court conclud-

ed that under sections 542.051-.061 an in-

surer that denies a claim takes the risk that it 

will have to pay the additional damages al-

lowed by the statute. 

 

 

5. Non-liability for claim as de-

fense to violation of 60-day 

payment provision 
 

The statute identifies one instance where 

the insurer may prove it does not owe the 

claim and thereby avoid liability under the 

statute for failing to comply with a deadline. 

 

The statute provides, if it is determined 

as a result of arbitration or litigation that a 

claim received by an insurer is invalid and 

therefore should not be paid by the insurer, 

the requirements of Subsection (a) shall not 

apply. Tex. Ins. Code Ann. § 542.058(b). 



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 67 - 

 

  Comment:  Section 542.058(a) requires 

the insurer to pay within sixty days after re-

ceiving all items requested from the claim-

ant. If the insurer does not really owe the 

claim, and can prove it through litigation or 

arbitration, how can the insurer be faulted 

for not paying the claim after it received the 

necessary materials? 

 

6. Non-liability for claim as de-

fense to violation of other provi-

sions 
 

The statute does not provide that an in-

surer may avoid liability for any of the other 

violations by ultimately proving it does not 

owe the claim. Arguably, then, an insurer 

that violates one of these other provisions 

may still be liable under the statute, even if 

the insurer proves it does not owe the claim. 

 

This issue was partially addressed by the 

supreme court in Allstate Ins. Co. v. Bonner, 

51 S.W.3d 289 (Tex. 2001). The insurer 

acknowledged an uninsured/underinsured 

motorist benefit claim late. The insured was 

awarded then damages less than the personal 

injury protection benefits the insurer had 

already paid, so the insurer was not liable 

for UM benefits. Nevertheless, Bonner ar-

gued that Allstate’s violation entitled her to 

recover attorney’s fees under the statute. 

 

The supreme court rejected this argu-

ment and held that for an insurer to be held 

liable under sections 542.051-.061, a party 

must establish three elements: 

(1) a claim under an insurance poli-

cy;  

(2) that the insurer is liable for the 

claim; and 

(3) that the insurer has failed to fol-

low one or more sections of arti-

cle 21.55 [now sections 542.051-

.061] with respect to the claim.  

 

Allstate Ins. Co. v. Bonner, 51 S.W.3d 289, 

291 (Tex. 2001).  

 

The court based this holding on the lan-

guage of section 542.060 that provides an 

18% penalty and attorney’s fees in all cases 

where a claim is made pursuant to a policy 

of insurance and the insurer liable therefor 

is not in compliance that the requirements of 

this chapter. § 542.060. The court concluded 

that Bonner failed to satisfy the second ele-

ment, because she could not show the insur-

er was liable for the claim. 

 

In light of the Bonner holding, it is not 

clear whether defeating the insured’s claim 

will always avoid liability for violating the 

statute, or whether the court’s decision may 

be limited. There are many arguments for 

making an insurer that violates the statute 

liable for the claim. There are arguments the 

other way, as well. Because the Bonner 

court did not address these arguments, it is 

not certain to what extent the debate has 

been resolved. 

 

Two Texas courts of appeals have wres-

tled with the issue, again in the context of 

contested UIM benefits. In Wellisch v. Unit-

ed Services Automobile Ass’n, 75 S.W.3d 

53, 55-56 (Tex. App.–San Antonio 2000, 

pet. denied), insureds sued their insurer 

(USAA) for UIM benefits, which USAA 

denied. The insureds also brought a negli-

gence action against the estate of the under-

insured tortfeasor who was driving the auto 

in which the plaintiff’s deceased was a pas-

senger. A jury found the underinsured tort-

feasor negligent and awarded the insureds 

$6,000,000. USAA paid the policy limit of 

$300,000 on the day the trial court rendered 

judgment. The insureds sought attorney fees 

and the 18% penalty under sections 
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542.051-.061 because the insurer initially 

denied their claim, and made no payment on 

it until well after the statutory deadlines. The 

court of appeals applied the three-part test 

from Bonner and focused on the second el-

ement that the claim be one “for which the 

insurer is liable.” 75 S.W.3d at 57.  

The court then examined the language of 

the USAA’s policy which, contained the fol-

lowing language: “[USAA will] pay all 

damages which a covered person is legally 

entitled to recover from the owner or opera-

tor of an underinsured motor vehicle be-

cause of bodily injury sustained by a cov-

ered person.” The court then examined a se-

ries of cases that examined the language in 

the policy that the court thought was key to 

the issue before it was “legally entitled to 

recover.” The court held these cases stood 

for the proposition that “an insurer is not 

obligated to pay UIM benefits until the in-

sured becomes legally entitled to those bene-

fits. This will generally require a settlement 

with the tortfeasor or a judicial determina-

tion following trial on the issue of the tort-

feasor’s liability.” The court then went on to 

distinguish the legal obligation to pay in a 

case, like the one at bar, in which liability to 

pay occurs upon a settlement or a judicial 

determination with those cases in which sec-

tions 542.051-.061 penalties were awarded 

because a claim arose because the obligation 

to pay itself was triggered by the occurrence 

of the covered event, such as a death under a 

life insurance policy or a theft of an auto-

mobile under an auto policy. 75 S.W.3d at 

58-59.  

 

This case would suggest that courts 

might treat UIM benefits as a distinct subset 

when interpreting sections 542.051-.061 

penalties, but the case contains sweeping 

statements, such as: “Nothing in article 

21.55 [now sections 542.051-.061] suggests 

that an insurance company cannot dispute 

and deny a claim. In fact, the statute is 

premised on the presumption that carriers 

have the right to dispute claims.” 75 S.W.3d 

at 57. 

 

Similarly, in Menix v. Allstate Indem. 

Co., 83 S.W.3d 877, 2002 WL 1726938 

(Tex. App.–Eastland 2002, no pet. h.), an 

insured sought attorney’s fees under sections 

542.051-.061. The court held that the in-

sured was not entitled to recover fees be-

cause the court would not overturn the trial 

court’s decision to deny her leave to file an 

amended pleading praying for that relief. 

The court then stated that sections 542.051-

.061 would not apply even if she had been 

allowed to amend her pleading. Focusing, on 

the three-part Bonner analysis, the court 

held the insurer was not legally obligated to 

pay UIM benefits until a judicial determina-

tion had been made, and that the judicial de-

termination of a legal obligation was a con-

dition precedent. The court further noted 

that the insurer, had complied with all the 

time limits required by sections 542.051-

.061, and stated that “article 21.55 is prem-

ised on the presumption that carriers have 

the right to dispute claims; article 21.55 

[now sections 542.051-.061] merely requires 

that an insurance company dispute or deny a 

claim promptly.” The court went on to note 

that the insurer paid the claim promptly after 

a judicial determination that it was liable on 

the claim and that, because it met all the 

other deadlines in sections 542.051-.061, the 

insurer could not be liable under the statute. 

These cases provide ammunition for 

both sides in the debate over whether an in-

surer should be found liable for sections 

542.051-.061 penalties should a claim which 

is initially rejected be later determined to be 

a valid claim which the insured is legally 

obligated to pay.  

 

According to the decisions in Menix and 

Wellisch, these penalties should not apply to 

any UIM claim that is initially disputed and 

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=4644&FindType=Y&ReferencePositionType=S&SerialNum=2002085058&ReferencePosition=58
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rejected, if after a judicial determination 

renders the insurer liable for the claim, the 

insurer pays it promptly under the statute. 

These decisions, of course, can be limited to 

the fact that all involve only UIM claims 

under UIM policies with very specific lan-

guage in the applicable policies of which the 

courts took careful note. One could argue 

that different rules should apply to non-UIM 

claims.  

 

Nevertheless, there is broad language in 

these decisions that suggests that a broader 

principle is at play, that insurers have a right 

to dispute a claim, and such language could 

be cited to argue that no disputed claim of 

any sort need be paid until a judicial deter-

mination has been made as to the insurer’s 

liability to pay it and that sections 542.051-

.061 penalties should not apply if the claim 

is paid promptly after the judicial determina-

tion.  

 

The fact that the statute makes proof of 

non-liability a defense in one instance but 

not others raises a question about the insur-

er’s liability for a violation of one of the 

other provisions when the insurer ultimately 

proves it does not owe the claim. 

 

Claimants may argue that an insurer that 

violates a deadline – other than the 60-day 

payment deadline – loses the ability to con-

test coverage for the claim. Insurers oppose 

this argument. Several arguments can be of-

fered for each position. 

 

First, on the claimant’s side, the fact that 

the Legislature specifically addressed this 

issue arguably should control. The Legisla-

ture was aware of the issue whether an in-

surer should be able to avoid liability by 

proving it did not really owe the claim. The 

Legislature addressed this in section 

542.058, and concluded that an insurer can 

prove non-liability on a claim to avoid statu-

tory liability only under section 542.058 – 

the 60-day payment provision. This should 

mean that an insurer that can prove through 

litigation or arbitration that it does not owe 

the claim does not escape liability under the 

other sections. 

 

Second, unless the insurer is held liable 

for both the amount of the claim, and the 

18% penalty, there is no penalty. What 

would the 18% apply to? To give effect to 

the language that says the insurer is liable 

for the 18%, “in addition to the amount of 

the claim,” the insurer must be liable for 

both. Unless the insurer’s violation means it 

has to pay the claim, there is no claim 

amount to which the 18% would apply. 

 

Third, allowing an insurer to prove it re-

ally does not owe the claim, even after it has 

violated the statute, would undermine the 

statute. An insurer could ignore the duties to 

acknowledge the claim, commence the in-

vestigation, request items from an insured, 

and accept or reject the claim – as long as it 

could ultimately show it did not owe. This 

could give an insurer an economic incentive 

simply to ignore claims. For any claimant 

persistent enough to pursue the matter and 

litigate the claim, the insurer could then de-

vote all its resources to disproving liability 

through litigation. Fighting a small subset of 

all claims, and losing a portion of those, 

could be much cheaper for the insurer than 

complying with the statute by promptly and 

properly handling all claims. To avoid this 

result, the statute arguably must be con-

strued to mean that an insurer that violates 

the statute is precluded from contesting cov-

erage. The Legislature could not have in-

tended that an insurer could lay back, dis-

prove liability at the eleventh hour, and 

thereby ignore all the deadlines with impuni-

ty. 
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Fourth, this construction is consistent 

with the purpose of the statute. The statute is 

to be liberally construed to promote its un-

derlying purpose to promote prompt pay-

ment of claims. Facing a penalty of losing 

the right to contest coverage is certainly a 

great incentive for the insurer to remain fo-

cused on meeting the deadlines. 

 

Fifth, this construction is consistent with 

the plain language of the statute. Section 

542.060 provides: 

 

If an insurer that is liable for a 

claim under an insurance policy is 

not in compliance with this subchap-

ter, the insurer is liable to pay the 

holder of the policy or the bene-

ficiary making a claim under the pol-

icy, in addition to the amount of the 

claim, interest on the amount of the 

claim at the rate of 18 percent a year 

as damages, together with reasonable 

attorney’s fees. If a suit is filed, the 

attorney’s fees shall be taxed as part 

of the costs in the case. 

 

Tex. Ins. Code Ann. § 542.060 (emphasis 

added). The statute says that an insurer in 

violation is liable for the 18% “in addition to 

the amount of the claim.” Necessarily, then, 

the insurer must be liable for the claim. In 

other words, a violation of the statute ren-

ders the insurer liable for both the amount of 

the claim and the 18%. 

 

Sixth, a party that breaches its contract 

cannot demand compliance by the other par-

ty. These statutory deadlines are incorpo-

rated into many of the standard policies. A 

statutory violation is also a breach of con-

tract. Therefore, an insurer that violates the 

statute should lose the right to assert any 

contractual defense or exclusion. 

 

Seventh, the exemption for guaranty as-

sociations provides indirect support.  Section 

542.059 says that a guaranty association is 

not subject to the damage provisions of sec-

tion 542.060. Section 542.059 also says that 

a guaranty association may receive an exten-

sion of the time periods in the statute from a 

court, by showing good cause. Why would a 

guaranty association need an extension of 

time, when it is immune from the 18% pen-

alty? There must be some other consequence 

for failing to meet the deadlines – perhaps 

forfeiture of the right to contest the claim. 

 

There are arguments on the other side. 

One argument is based on the language of 

section 542.060. Insurers focus on the words 

referring to “the insurer liable therefor” to 

assert that the insurer has to be liable for the 

claim, first, before it can be liable “in addi-

tion” for the 18%. 

 

Another argument is based on the defini-

tion of “claim,” which refers to a claim “that 

must be paid by the insurer directly to the 

insured or beneficiary.” § 542.051. It is ar-

gued that a claim subject to liability for the 

18% damages must be a claim that “must be 

paid by the insurer.” Hence, if the insurer is 

not required to pay the claim, it is not a 

“claim” within the meaning of the statute. 

 

This argument proves too much. If a 

“claim” is only one that must be paid by the 

insurer, that means the insurer would not 

have any obligation to acknowledge a 

“claim” or commence an investigation of a 

“claim” or request items to determine any 

“claim” that ultimately was not owed. The 

problem is, how would the insurer know? 

The insurer cannot know whether it owes a 

claim unless and until it acknowledges it and 

investigates. But if “claim” only means 

those that the insurer owes, the process 

would never start. “Claim” has to include all 

demands submitted to the insurer – those 
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that ultimately prove valid, and those that do 

not. 

 

An insurer must timely accept or reject a 

“claim.” § 542.055. The word “claim” must 

encompass good ones and bad ones. The 

Legislature set deadlines for rejecting inva-

lid claims, just as much as for accepting val-

id claims. Obviously, without a prompt and 

proper investigation, there is no way to tell 

to which category the claim belongs. These 

initial duties, to acknowledge, investigate, 

and accept or reject, apply to valid and inva-

lid claims. A failure to comply must have 

consequences. It would make no sense to let 

an insurer ignore the deadlines and then es-

cape responsibility by asserting that it did 

not owe the claim anyway. If the insurer 

wants to assert that it does not owe the 

claim, the statute imposes a timeline for that. 

If the insurer does not comply, arguably it 

should lose the right to deny the claim. 

 

It makes more sense to assume that the 

phrase “must be paid by the insurer” is in-

tended to designate claims that have to be 

paid to the insured or beneficiary, instead of 

claims that have to be paid to someone else. 

 

A final concern is based on public poli-

cy. The argument over whether the insurer is 

barred from litigating coverage only matters 

when the insurer otherwise could disprove 

its liability. If the insurer is liable anyway, 

there is no need to rely on the statutory vio-

lation to preclude the issue. If the insurer 

really owes the claim, it will necessarily vio-

late the sixty day payment provision in sec-

tion 542.058. This issue preclusion argu-

ment matters only if the insurer does not 

otherwise “really” owe the claim. For exam-

ple, this might come up after the insurer vio-

lated the statute, then denied the claim, but 

later discovered evidence that justified the 

denial. 

 

This leads to a concern that some unde-

serving insured – for example, an arsonist – 

might reap a windfall from a minor blunder 

by the insurer. Perhaps courts could engraft 

a public policy exception and allow the in-

surer to contest coverage if the insured has 

engaged in criminal or fraudulent conduct 

that caused the loss. The same equitable 

concerns do not arise when other defenses, 

such as late notice, are precluded. 

 

H. OTHER ISSUES 

 

1. Insurer’s need for information 

from third parties 

 

If the insurer reasonably requests infor-

mation from the claimant, deadlines are 

postponed until the insurer receives that in-

formation. 

 

In contrast, the statute does not expressly 

extend any deadlines while the insurer 

awaits information from third parties. How-

ever, if the insurer cannot accept or reject a 

claim because it is still waiting for such in-

formation, section 542.056 allows the insur-

er a one-time, 45-day extension. 

 

This 45-day extension may not provide 

the insurer sufficient time, for example, for 

an engineer to complete an inspection, con-

duct necessary studies, and write a report. 

The statute does not give insurers an answer 

to this dilemma, other than to deny the 

claim, at the risk of incurring the 60-day 

penalty, or pay the claim, based on an in-

complete investigation. 

 

 On the other hand, insurers are normally 

in a better position to speed the claim inves-

tigation process than are insureds. In many 

cases, the statutory time limits will be suffi-

cient. In those instances where an insurer 

must accept or reject a claim without suffi-

cient time to receive all information, argua-



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 72 - 

bly, the statute is a legislative choice to put 

the risk of delay on the insurer, instead of 

the insured. 

 

2. Insurer’s unreasonable request 

for information 
 

The statute allows the insurer to request 

information it reasonably believes will be 

required. Deadlines are then postponed 

while the insurer waits for this information 

from the claimant. Presumably, an unrea-

sonable request by the insurer would not 

postpone any deadlines and thus could lead 

the insurer to violate the statute by failing to 

meet a deadline. 

 

3. Amount in controversy for fed-

eral court jurisdiction 

The amount of damages imposed by sec-

tions 542.051-.061 should be included in 

calculating the “amount in controversy” for 

federal diversity jurisdiction purposes. St. 

Paul Reinsurance Co., Ltd. v. Greenberg, 

134 F.3d 1250, 1252-53 (5th Cir. 1998); Ray 

v. State Farm Lloyds, 1999 WL 151667 

(N.D. Tex. 1999). 

 

VIII. DUTY OF GOOD FAITH AND 

FAIR DEALING 

A. HISTORICAL DEVELOPMENT 

OF DUTY OF GOOD FAITH 

AND FAIR DEALING 
 

Reviewing this theory’s history aids in 

understanding its current form. 

 

The development of the common-law 

duty of good faith and fair dealing, by an 

insurer began in Texas in English v. Fischer, 

660 S.W.2d 521 (Tex. 1983). There, the 

plaintiffs asked the court to recognize an 

implied covenant of good faith and fair deal-

ing that would require insurance policy pro-

ceeds to be paid contrary to the terms of the 

contract. The court declined. The concurring 

opinion pointed out that in other circum-

stances a duty of good faith and fair dealing 

arises from a special relationship between 

the parties. Insurance was one area where 

such a duty had been recognized. 660 

S.W.2d at 524. 

 

Some lower courts then recognized a 

common-law duty of good faith and fair 

dealing. E.g., Aetna Cas. & Sur. Co. v. Mar-

shall, 699 S.W.2d 896, 901 (Tex. App.–

Houston [1st Dist.] 1985), aff’d on other 

grounds, 724 S.W.2d 770 (Tex. 1987). 

 

Finally, in Arnold v. National Cty. Mu-

tual Fire Insurance Co., 725 S.W.2d 165 

(Tex. 1987), the supreme court held there is 

a duty of good faith and fair dealing, which 

is breached if the insurer denies or delays 

payment of a claim with no reasonable basis 

or fails to determine whether there is a rea-

sonable basis. The basis for recognizing this 

duty was stated: 

In the insurance context a special 

relationship arises out of the parties’ 

unequal bargaining power and the 

nature of insurance contracts which 

would allow unscrupulous insurers to 

take advantage of their insureds’ 

misfortunes in bargaining for settle-

ment or resolution of claims. In addi-

tion, without such a cause of action 

insurers can arbitrarily deny cover-

age and delay payment of a claim 

with no more penalty than interest on 

the amount owed. An insurance 

company has exclusive control over 

the evaluation, processing and denial 

of claims. For these reasons a duty is 

imposed that “[An] indemnity com-

pany is held to that degree of care 

and diligence which a man of ordi-

nary care and diligence which a man 

of ordinary care and prudence would 
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exercise in the management of his 

own business.” . . . 

 

 725 S.W.2d at 67 (citation omitted). 

In Aranda v. Insurance Co. of North 

America, 748 S.W.2d 210 (Tex. 1988), the 

court restated these elements to recognize a 

cause of action when there is no reasonable 

basis for denying benefits and the insurer 

knew or should have known that there was 

not a reasonable basis for denying or delay-

ing payment of the claim. 

 

The supreme court later expanded the 

duty to include liability for canceling a poli-

cy without a reasonable basis. Union Bank-

ers Ins. Co. v. Shelton, 889 S.W.2d 278, 283 

(Tex. 1994). 

 

In the ensuing years, courts struggled 

with the standard of appellate review. If ap-

pellate courts found any evidence of a rea-

sonable basis for denying the claim, a jury 

verdict finding breach of the duty of good 

faith and fair dealing would be reversed. 

See, e.g., Lyons v. Millers Cas. Ins. Co., 866 

S.W.2d 597, 600-01 (Tex. 1993). 

 

This led the court to reevaluate the theo-

ry in Universe Life Insurance Co. v. Giles, 

950 S.W.2d 48 (Tex. 1997). 

B. ACTIONABLE CONDUCT – 

CURRENT STANDARD 
 

  In Universe Life Insurance Co. v. Giles, 

950 S.W.2d 48 (Tex. 1997), the supreme 

court adopted as the liability standard the 

statutory language in section 541.060 of the 

Texas Insurance Code. Under that standard, 

an insurer breaches its duty of good faith 

and fair dealing by “failing to attempt in 

good faith to effectuate a prompt, fair, and 

equitable settlement of a claim with respect 

to which the insurer’s liability has become 

reasonably clear.” § 541.060(a)(2)(A). 

 

The statutory standard adopted in Giles 

takes the place of the common-law standard 

for unreasonably denying a claim or unrea-

sonably delaying payment. The court’s anal-

ysis in Giles also supports adopting the stat-

utory standard for failing to conduct a rea-

sonable investigation. That standard is found 

in section 541.060(a)(7), which prohibits 

“refusing to pay a claim without conducting 

a reasonable investigation with respect to the 

claim.” 

 

There is no statutory equivalent for the 

common-law liability for unreasonably can-

celing a policy, so the common-law standard 

still applies. See Union Bankers Ins. Co. v. 

Shelton, 889 S.W.2d 278 (Tex. 1994). 

 

Thus, an insurer may violate its duty of 

good faith and fair dealing by: 

 failing to attempt in good faith to 

effectuate prompt, fair, and equi-

table settlement of a claim with 

respect to which the insurer’s li-

ability has become reasonably 

clear (Giles);  

 refusing to pay a claim without 

conducting a reasonable investi-

gation with respect to the claim 

(by extension of Giles analysis); 

or  

 canceling a policy without a rea-

sonable basis (Shelton). 

 

One court of appeals has held that an in-

surer does not owe a duty of good faith and 

fair dealing to its insured in the calculation 

and payment of premiums. Garrison Con-

tractors, Inc. v. Liberty Mut. Ins. Co., 927 

S.W.2d 296, 302 (Tex. App.–El Paso 1996), 

aff’d on other grounds, 966 S.W.2d 482 

(Tex. 1998). 
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  Example:  The insured was hurt in a 

wreck on his motorcycle. He sued the other 

driver and his own insurer, which provided 

uninsured motorists protection. Even though 

the other driver admitted fault, the insurer 

denied the claim, hoping the jury would be 

prejudiced against motorcyclists. The court 

held that the insured raised a fact issue on 

the insurer’s reasonableness in failing to set-

tle the claim, and the court held the insurer 

could be liable for denying or delaying the 

claim without a reasonable basis, or without 

conducting a reasonable investigation. Ar-

nold v. National County. Mut. Fire Ins. Co., 

725 S.W.2d 165 (Tex. 1987). 

  

  Example:  A worker suffered a repeti-

tious trauma injury. The employee had 

worked for two employers, but the two in-

surers disagreed over which employer’s 

coverage applied. Neither insurer would pay 

the claim, even though it was clear that the 

injury was work-related and that one of the 

insurers had coverage. The worker was enti-

tled to sue both insurers for breaching their 

duty of good faith and fair dealing by deny-

ing or delaying his claim without a reasona-

ble basis. Aranda v. Ins. Co. of North Amer-

ica, 748 S.W.2d 210 (Tex. 1988). 

 

  Example:  Ida Mae Giles underwent 

heart bypass surgery about three months af-

ter she obtained health insurance. Universe 

denied her claim, contending she had re-

ceived treatment before the policy was is-

sued. Universe relied on hospital records 

stating that she had a two- or three-year his-

tory of recurrent chest pain and a positive 

history of heart disease. However, the physi-

cian who wrote the notes explained that the 

statements resulted from a transcription er-

ror, and Giles had only suffered chest pain 

for two or three weeks before her surgery. 

Despite this information, the insurer persist-

ed in denying the claim. The insurer violated 

its duty of good faith and fair dealing by 

denying the claim without a reasonable ba-

sis. Universe Life Ins. Co. v. Giles, 950 

S.W.2d 48 (Tex. 1997). 

 

  Example:  In a case involving founda-

tion damage caused by a water leak, there 

was evidence that the insurer relied on ex-

pert reports that were not objectively pre-

pared, in order to justify its denial of the 

claim. This was sufficient evidence to sup-

port the jury’s finding that the insurer 

breached its duty of good faith and fair deal-

ing. State Farm Lloyds v. Nicolau, 951 

S.W.2d 444 (Tex. 1997). 

 

C. EFFECT OF COVERAGE, OR 

LACK OF COVERAGE, ON 

DUTY OF GOOD FAITH AND 

FAIR DEALING 
 

Because the absence of coverage pro-

vides a reasonable basis to deny the claim, 

the general rule is that the absence of cover-

age also negates liability for breach of the 

duty of good faith and fair dealing. Republic 

Ins. Co. v. Stoker, 903 S.W.2d 338, 341-42 

(Tex. 1995); North Am. Shipbuilding, Inc. v. 

Southern Marine & Aviation Underwriting, 

Inc., 930 S.W.2d 829, 835 (Tex. App.–

Houston [1st Dist.] 1996, no writ). 

 

The supreme court has stated that insur-

ance coverage claims and bad faith claims 

are independent. “But in most circumstanc-

es, an insured may not prevail on a bad faith 

claim without first showing that the insurer 

breached the contract.” Liberty Nat’l Fire 

Ins. Co. v. Akin, 927 S.W.2d 627, 629 (Tex. 

1996); Republic Ins. Co. v. Stoker, 903 

S.W.2d 338, 341 (Tex. 1995). 

 

The absence of coverage, however, does 

not necessarily excuse the insurer’s failure 

to investigate. This raises the possibility that 

an insurer may be liable for breach of its du-

ty of good faith and fair dealing, even 
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though the claim is not covered. In First 

Texas Savings Ass’n v. Reliance Ins. Co., 

950 F.2d 1171, 1179 (5th Cir. 1992), the 

court remanded a case to determine whether 

the duty had been breached, even though the 

court found no coverage. Succeeding cases 

have continued to recognize the possibility 

of bad faith liability without coverage. See 

Burditt v. West American Ins. Co., 86 F.3d 

475, 478 (5th Cir. 1996); Jimenez v. State 

Farm Lloyds, 968 F. Supp. 330 (W.D. Tex. 

1997). 

 

Some courts have limited this possibility 

to cases where the insurer commits  “some 

extreme act that causes injury independent 

of the policy claim and arises to the level of 

bad faith.” Howard v. INA County Mut. Ins. 

Co., 933 S.W.2d 212, 217 (Tex. App.–

Dallas 1996, no writ); Tivoli Corp. v. Jewel-

ers Mut. Ins. Co., 932 S.W.2d 704, 712 

(Tex. App.–San Antonio 1996, writ denied); 

see also Toonen v. United Serv. Auto. Ass’n, 

935 S.W.2d 937, 941-942 (Tex. App.–San 

Antonio 1996, no writ) (no breach of duty 

absent breach of contract, without evidence 

of extreme act causing injury independent of 

policy claim, or failure to timely investigate 

insured’s claims). 

 

D. STANDING – FIRST PARTY 

INSURANCE 
 

The common-law duty of good faith and 

fair dealing extends protection to the in-

sured, whether the insured obtained the cov-

erage directly or coverage was obtained for 

the insured. In Arnold v. National County 

Mutual Fire Insurance Co., 725 S.W.2d 165 

(Tex. 1987), the supreme court recognized a 

common-law duty of good faith and fair 

dealing owed to an insured, which arises 

from the “special relationship” established 

by the insurance contract. In Aranda v. Ins. 

Co. of North America, 748 S.W.2d 210 

(Tex. 1988), the court extended this duty of 

good faith and fair dealing to a worker in-

sured under a workers’ compensation policy 

purchased by his employer. 

 

An injured third-party claimant lacks 

standing to sue the negligent driver’s liabil-

ity insurer for breach of the duty of good 

faith and fair dealing. Allstate Ins. Co. v. 

Watson, 876 S.W.2d 145, 149 (Tex. 1994). 

 

In CNA Ins. Co. v. Scheffey, 828 S.W.2d 

785 (Tex. App.–Texarkana 1992, writ de-

nied), the court held that an insurer does not 

owe a duty of good faith and fair dealing to 

a third-party beneficiary. Specifically, the 

court held that a workers’ compensation car-

rier did not owe a duty of good faith and fair 

dealing to a treating physician. Similarly, in 

Transportation Ins. Co. v. Archer, 832 

S.W.2d 403 (Tex. App.–Fort Worth 1992, 

writ denied), the court held that a workers’ 

compensation carrier did not owe a duty of 

good faith and fair dealing to the employee’s 

spouse who was seeking mental anguish 

damages as a result of the insurer’s breach 

of its duty owed to the employee. 

 

In contrast, in Hopkins v. Highlands Ins. 

Co., 838 S.W.2d 819 (Tex. App.– El Paso 

1992, no writ), the court held that an insurer 

does owe a duty of good faith and fair deal-

ing to a third-party beneficiary of an insur-

ance policy. Similarly, the court in San-

us/New York Life Health Plan, Inc. v. Dube-

Seybold-Sutherland Management, Inc., 837 

S.W.2d 191 (Tex. App.–Houston [1st Dist.] 

1992, no writ), held that an HMO owes a 

duty of good faith and fair dealing to health 

care providers, because of the special rela-

tionship between the two. 

 

E. DUTY – THIRD PARTY 

INSURANCE 
 

The duty of good faith and fair dealing 

only applies in the first party context – i.e., 
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when the insured is making the claim. In 

Maryland Insurance Co. v. Head Indus. 

Coatings & Serv., Inc., 938 S.W.2d 27 (Tex. 

1996), the court held that a liability insurer 

does not owe its insured a duty of good faith 

and fair dealing to investigate and defend 

claims against the insured. 

 

F. POTENTIAL DEFENDANTS – 

WHO CAN BE SUED? 
 

The insurer may be sued for violating its 

common-law duty of good faith and fair 

dealing. But an adjuster and an adjusting 

firm owe no duty of good faith and fair deal-

ing, because they have no “special relation-

ship” with the insured. Natividad v. Alexsis, 

Inc., 875 S.W.2d 695 (Tex. 1994). 

 

G. POTENTIAL RECOVERY  

 

1. Actual damages 
 

Ordinary tort damages, including dam-

ages for mental anguish, are recoverable for 

breach of the duty of good faith and fair 

dealing, based on a showing of the same el-

ements that allow recovery of those damages 

in other tort actions. Aranda v. Ins. Co. of 

North America, 748 S.W.2d 210, 215 (Tex. 

1988); Arnold v. National County Mut. Fire 

Ins. Co., 725 S.W.2d 165, 168 (Tex. 1987). 

 

2. Exemplary damages 
 

Exemplary damages are also recovera-

ble, based on the standards that apply to oth-

er tort actions. Aranda v. Ins. Co. of North 

America, 748 S.W.2d 210, 215 (Tex. 1988); 

Arnold v. National County Mut. Fire Ins. 

Co., 725 S.W.2d 165, 168 (Tex. 1987). 

 

In Transportation Insurance Co. v. 

Moriel, a bad faith case, the court held that 

the plaintiff must show that the insurer had 

“no reasonable basis” to deny or delay pay-

ment of the claim and that the insurer com-

mitted an act that was likely to cause serious 

injury beyond the injury associated with the 

underlying breach of the insurance contract. 

879 S.W.2d 10, 18 (Tex. 1994). The court 

suggested that punitive damages could be 

recovered cases if the insurer denied cover-

age for medical care knowing the insured 

would suffer serious injury, or denied disa-

bility coverage with the inherent extraordi-

nary degree of hardship that would result. 

Id. at 24. 

 

Moriel has been superseded by statute. 

In 1995, the Legislature codified the stand-

ards for recovering exemplary damages. Ex-

emplary damages may be recovered only if 

the plaintiff shows by clear and convincing 

evidence that the harm resulted from “fraud” 

or “malice.” This burden may not be satis-

fied merely by evidence of bad faith or a 

deceptive trade practice. Tex. Civ. Prac. & 

Rem. Code Ann. § 41.003. “Fraud” has to be 

other than constructive fraud.  § 41.001(6). 

“Malice” means: 

(A) a specific intent by the defendant 

to cause substantial injury to the 

claimant; or 

(B) an act or omission: 

(i) which when viewed objec-

tively from the standpoint of 

the actor at the time of its oc-

currence involves an extreme 

degree of risk, considering 

the probability and magni-

tude of the potential harm to 

others; and 

(ii) of which the actor has actual, 

subjective awareness of the 

risk involved, but neverthe-

less proceeds with conscious 

indifference to the rights, 

safety, or welfare of others. 
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 Tex. Civ. Prac. & Rem. Code Ann. § 

41.001(7). 

 

Statutory caps limit the amount of exem-

plary damages. The plaintiff may only re-

cover the greater of:  two times the amount 

of economic damages, plus an amount equal 

to any noneconomic damages, not to exceed 

$750,000; or $200,000. § 41.008(b). These 

caps do not apply if the defendant commit-

ted certain felonious conduct. § 41.008(c). 

 

The defendant is entitled to a bifurcated 

trial. § 41.009. The standards the trier of fact 

shall consider are: 

1. the nature of the wrong;  

2. the character of the conduct in-

volved;  

3. the degree of culpability of the 

wrongdoer;  

4. the situation and sensibilities of 

the parties concerned;  

5. the extent to which such conduct 

offends a public sense of justice 

and propriety; and  

6. the net worth of the defendant.  

 

Tex. Civ. Prac. & Rem. Code Ann. § 

41.011(a). 

 

The evidence to support exemplary 

damages must be more than what is needed 

to show a breach of the duty of good faith 

and fair dealing. For example, in both Giles 

and Nicolau the supreme court found suffi-

cient evidence of breach of the duty, but in-

sufficient evidence to support exemplary 

damages. 

 

H. DEFENSES 

 

1. “Bona fide dispute”/Reasonable 

basis 
 

The primary defense is a factual one–

proof that the insurer had a reasonable basis 

to deny the claim, delay payment, or cancel 

the policy. This is commonly called the “bo-

na fide dispute” defense. An insurer is not 

liable merely for being wrong on a coverage 

issue, only for being unreasonable. Thus: 

 

Evidence that merely shows a 

bona fide dispute about the insurer’s 

liability on the contract does not rise 

to the level of bad faith . . .. Nor is 

bad faith established if the evidence 

shows the insurer was merely incor-

rect about the factual basis for its de-

nial of the claim, or about the proper 

construction of the policy. 

 

Transportation Ins. Co. v. Moriel, 879 

S.W.2d 10, 17-18 (Tex. 1994). 

 

Example:  An insurer was faced with 

competing claims for life insurance benefits. 

Nathaniel Williams married Essie Williams 

in 1957. They separated in 1978 but never 

divorced. From 1978 until his death in 1992, 

Nathaniel lived with, another woman, Les-

sie, but they never married. When Nathaniel 

Williams died in a car wreck, the injury re-

port identified his spouse as “Lessie.” The 

insurer determined that Essie was deemed to 

have abandoned Nathaniel, under Worker’s 

Compensation Commission Rule 132.3, so 

they paid Lessie. When Essie filed a claim 

for benefits with the Worker’s Compensa-

tion Commission, she ultimately prevailed. 

Essie then sued the insurer for bad faith in 

denying her claim. The court concluded that 

there was no evidence of bad faith. The in-

surer simply relied on an erroneous interpre-

tation of the rule. The insurer’s interpre-

tation was at least arguable, because the in-
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surer initially prevailed before the Commis-

sion. U. S. Fire Ins. Co. v. Williams, 955 

S.W.2d 267 (Tex. 1997). 

2. Limitations 
 

A common-law suit for breach of the du-

ty of good faith and fair dealing is subject to 

a two-year limitations period, which begins 

to run on the date the insurer denies the 

claim. Murray v. San Jacinto Agency, Inc., 

800 S.W.2d 826, 829 (Tex. 1990). Ascer-

taining the accrual date can be difficult if 

there is no outright denial, but limitations 

will be tolled if the insurer strings the in-

sured along without denying or paying the 

claim. Murray v. San Jacinto Agency, Inc., 

800 S.W.2d 826, 828 n. 2 (Tex. 1990); CNA 

Lloyd’s of Texas Ins. Co., v. Tectonic Realty 

Investment Co., 812 S.W.2d 647 (Tex. 

App.–Dallas 1991, writ denied).  Provident 

Life & Acc. Ins. Co. v. Knott, 128 S.W.3d 

211 (Tex. 2003). 

Example:  In Provident Life & Accident 

Insurance Co. v. Knott, 128 S.W.3d 211 

(Tex. 2003), the court considered when limi-

tations begins to run on extracontractual 

claims arising from the denial of a disability 

claim. A doctor was disabled for a period 

time in 1985 and then was able to perform 

some of his duties until he retired in 1995. In 

1985 the insurer initially paid benefits for 

total disability but then sent a letter in 1985 

asking for repayment of part of the benefits 

because the doctor was not totally disabled. 

After that the parties reached a compromise 

and the insurer paid partial disability bene-

fits for the next ten years.  After the doctor 

retired, he wanted lifetime benefits for total 

disability, which the insurer a declined to 

pay, so he sued in 1998.  The supreme court 

held the doctor’s claims for breach of the 

duty of good faith and fair dealing were 

governed by two year limitations periods, 

and they accrued when the insurer sent its 

letter in 1985, and thus were time-barred.  

The court recognized that there may be a 

fact question on when limitations begins if 

there is no outright denial of the claim, but 

the court concluded as a matter of law that 

the 1985 letter clearly conveyed the insur-

er’s position that the doctor was not totally 

disabled. 

 

 Comment:  The supreme court is wrong 

in holding that the cause of action for breach 

of the duty of good faith and fair dealing has 

a two year limitations period.  The court be-

gan this error in Murray and repeated it in 

Knott.  The error is the court’s holding that 

the cause of action for breach of the duty of 

good faith and fair dealing is governed by 

the two year limitations period in Tex. Civ. 

Prac. & Rem. Code § 16.003(a).   

 

 Historically, the distinction between ac-

tions for debt not evidence by a writing, 

which were governed by a two year limita-

tions period, and actions for debt that were 

evidence by a writing, which were governed 

by the four year statute of limitations in sec-

tion 16.004.  See Williams v. Khalaf,  802 

S.W.2d 651 (Tex. 1990).  Because of this 

distinction, many tort actions fell by default 

under the two year statute as an action for 

“debt” that was not evidenced by a writing.   

 

 However, this distinction went away in 

1979 when all actions for debt were consoli-

dated under the four year statute, without 

regard whether they were evidenced by a 

writing.  The two year statute, section 

16.003, no longer contains any reference to 

actions for debt.  Only the four year statute 

in section 16.004 refers to “debt.”   

 

 Thus, the court was wrong in Murray to 

apply the two year statute and was wrong 

again in Knott.   

 

 Even if the court were to ignore the his-

tory of actions for debt, the cause of action 
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for breach of the duty of good faith and fair 

dealing would fit in the residual four year 

statute of limitations provided by section 

16.051.  Oddly, the supreme court embraced 

this analysis for fraud claims in Williams v. 

Khalaf, which was decided around the same 

time as Murray, but nevertheless made this 

mistake in applying the two year statute.   

   

I. COMPARISON TO UNFAIR 

INSURANCE PRACTICES 

CAUSE OF ACTION 
 

Now that the liability standards have 

been harmonized, there will seldom, if ever, 

be a case where suing under the common-

law theory offers any advantage. In most 

cases, the statutory cause of action under 

chapter 541 for unfair insurance practices, 

detailed above provides greater relief. The 

statute covers a broader array of conduct, 

including unfair settlement practices, mis-

representations, and non-disclosures. The 

statute allows recovery of attorney’s fees; 

the common-law does not. The statute al-

lows the potential for treble damages based 

on a finding of “knowing” misconduct. 

 

The common-law theory may be needed 

to sue for unreasonable cancellation of a 

policy, because the statute does not specifi-

cally address this. If the facts justify it, the 

common-law theory may allow exemplary 

damages based on “fraud” or “malice” that 

exceed the statutory treble damages. 

Finally, if the supreme court ever cor-

rects its error and applies a four-year limita-

tions period to the common-law action, that 

would be another advantage. 

 

IX. UNFAIR DISCRIMINATION 

 

A. UNFAIR DISCRIMINATION IN 

LIFE INSURANCE  

 

1. Actionable conduct 

 

Chapter 541 of the Texas Insurance 

Code prohibits unfair insurance practices. 

This cause of action is detailed above. 

 

One of the practices defined as unfair is 

certain discrimination in life insurance. The 

statute prohibits: 

 

To make or permit an unfair dis-

crimination between individuals of 

the same class and equal life expec-

tancy regarding the rates charged; 

the dividends or other benefits paya-

ble; or any of the other terms and 

conditions of the contract. 

 

 Tex. Ins. Code Ann. § 541.057. 

 

 Example:  A policy violated this prohi-

bition where it was issued to a sixty-four 

year old man, at the premium rate for a for-

ty-eight year old. American Nat. Ins. Co. v. 

Tabor, 111 Tex. 155, 230 S.W. 397, 399 

(1921). 

2. Potential recovery  

 

The penalties and remedies for a viola-

tion of this section are the same as for other 

violations of chapter 541. These are set out 

above. 

 

B. UNFAIR DISCRIMINATION 

AGAINST PERSONS OF SAME 

HAZARD 

  

1. Actionable conduct 

 

Section 544.052 broadly forbids any un-

fair  discrimination by making or permit-

ting any: 

 

unfair discrimination between indi-

viduals of the same class and of es-

sentially the same hazard in the 

amount of premium, policy fees, or 
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rates charged for any policy or con-

tract of insurance; or the benefits 

payable under a policy or contract of 

insurance; or any of the terms or 

conditions of a policy or contract of 

insurance. 

 

Tex. Ins. Code Ann. § 544.052. This prohi-

bition was taken from former article 21.21, 

section 4(7)(b), which applied only to health 

insurance. 

 

  Comment:  The legislative history of 

article 21.21-8 [now chapter 544] is dis-

cussed in detail by some of the legislators 

who were involved in the drafting and pas-

sage of the statute, in Teel Bivins, et al., The 

1995 Revisions to the DTPA: Altering the 

Landscape, 27 Tex. Tech L. Rev. 1441, 

1475 (1996). 

 

  Example:  Under the prior language, 

courts held that establishing a violation re-

quires proof that some other person of the 

same class and of essentially the same haz-

ard was charged a lower premium. Reeves v. 

New York Life Ins. Co., 421 S.W.2d 686 

(Tex. Civ. App.–Dallas 1967, writ ref’d 

n.r.e.). The court reasoned: “To increase the 

premium for taking the risk for such a cause 

is not a discrimination, but a reasonable dif-

ference. If a higher premium for an in-

creased risk were made unlawful, a person 

whose health is thus impaired could get no 

insurance.” Id. at 688 (quoting Hilson v. Sun 

Life Assur. Co., 132 F.2d 989 (5th 

Cir.1943)); see also Hogue v. United Olym-

pic Life Ins. Co., 39 F.3d 98, 100 (5th 

Cir.1994). 

 

2. Standing – Who can sue? 
 

The statute provides a remedy to a “per-

son who has sustained economic damages as 

a result of a violation of Section 544.052.” 

Tex. Ins. Code Ann. § 544.054. This word-

ing is similar to the language of section 

541.151 which the courts have construed to 

include at least insureds and beneficiaries.  

Presumably, courts will construe this lan-

guage similarly. 

 

In the case of In re Valetutto, 976 

S.W.2d 893, 895 (Tex. App.–Austin 1998, 

no pet.), the court held that non-

policyholders do not have standing to sue 

under chapter 544. 

 

3. Who can be sued? 
 

The statute applies to any individual, 

corporation, association, partnership, or oth-

er legal entity engaged in the business of 

insurance, including fraternal benefit socie-

ty, county mutual insurance company, a 

Lloyd’s plan, a reciprocal or interinsurance 

exchange, a farm mutual insurance compa-

ny, and an agent, broker, adjuster, or life and 

health insurance counselor. Tex. Ins. Code 

Ann. § 544.051. 

 

4. Remedies 
 

A prevailing plaintiff may obtain: 

 economic damages;  

 court costs, including reasonable 

and necessary expert witness 

fees; and  

 attorneys’ fees. 

 

If the trier of fact finds the defendant 

knowingly committed any prohibited acts, 

the court may award a civil penalty of not 

more than $25,000 per claimant. The court 

also may enjoin any unlawful act or failure 

to act. Tex. Ins. Code Ann. § 544.054. 

 

 Comment:  It is a defense to show that 

there is a sound actuarial basis for the dis-

crimination, which is based on risk. Thus, 
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proving a violation may require actuarial 

proof that there is no sound basis, or it may 

require other expert proof. The provision for 

payment of expert witness fees allows the 

successful plaintiff to recoup this cost. 

 

5. Venue 
 

Any suit must be brought in district 

court in Travis County. Tex. Ins. Code Ann. 

§ 544.054(a); In re Valetutto, 976 S.W.2d 

893, 894 (Tex. App.–Austin 1998, no pet.). 

6. Defenses  

 

a. Sound actuarial principles 
 

Discrimination that otherwise is prohib-

ited by the statute is not a violation if the 

refusal to insure, the refusal to continue to 

insure, the limiting of the coverage, or the 

charging of a different rate for the same 

coverage, is based upon sound actuarial 

principles. This is an affirmative defense. 

Tex. Ins. Code Ann. § 544.053. 

b. Exception for membership 

requirements 
 

A legal entity is not in violation if the 

entity provides insurance coverage only to 

persons who are required to obtain or main-

tain membership or qualification for mem-

bership in a club, group, or organization, so 

long as membership or membership qualifi-

cations are uniform requirements of the in-

surer as a condition of providing insurance, 

and are applied uniformly throughout this 

state, and the entity does not engage in any 

of the prohibited acts for persons who are 

qualified members, except as otherwise pro-

vided in the statute. Tex. Ins. Code Ann. § 

544.003(a). 

 

c. Limitations 
 

All actions under this section must “be 

commenced on or before the second anni-

versary of the date on which the plaintiff 

was denied insurance or the unfair act oc-

curred; or the date the plaintiff, in the exer-

cise of reasonable diligence, should have 

discovered the occurrence of the unfair act.”  

Tex. Ins. Code Ann. § 544.054(b). 

 

d. Counterclaim for groundless 

and bad faith, or harassing 

suit 
 

On a finding by the court that an action 

under this section was groundless and 

brought in bad faith or brought for the pur-

pose of harassment, the court shall award the 

defendant reasonable and necessary attor-

neys’ fees. Tex. Ins. Code Ann. § 

544.054(f). 

  Comment:  This language is the same as 

that found in the DTPA and chapter 541. In 

construing the language in the DTPA, the 

supreme court held that “groundless” means 

“no basis in law or fact and not warranted by 

a good faith argument for the extension, 

modification, or reversal of existing law.” 

Further, harassment requires that the suit be 

brought solely for that purpose; any purpose 

to recover money damages will defeat a 

counterclaim based on harassment. See 

Donwerth v. Preston II Chrysler-Dodge, 

Inc., 775 S.W.2d 634, 637-638 (Tex. 1989). 

 

X. NEGLIGENCE 

 

A. ELEMENTS OF CAUSE OF 

ACTION 
 

Negligence, in the insurance context as 

in others, consists of three elements: 

1. a legal duty owed by one person 

to another;  

2. a breach of that duty; and  
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3. damages proximately resulting 

from the breach.  

 

Greater Houston Transp. Co. v. Phillips, 

801 S.W.2d 523, 525 (Tex. 1990); Group 

Hosp. Serv., Inc. v. Daniel, 704 S.W.2d 870, 

877 (Tex.  App.–Corpus Christi 1985, no 

writ); see also Pickens v. Texas Farm Bu-

reau Ins. Cos., 836 S.W.2d 803, 805 (Tex. 

App.–Amarillo 1992, no writ) (when no du-

ty exists, there can be no negligence). 

 

Example:  Life insurer owed no duty to 

provide notices regarding the policy status 

or termination for failure to pay premiums. 

MacIntire v. Armed Forces Benefit Ass’n, 27 

S.W.3d 85 (Tex. App.–San Antonio, no 

pet.).  

 

B. WHO CAN RECOVER? 

The class of possible plaintiffs is deter-

mined by the element of duty. The one to 

whom a duty is owed may sue for breach of 

that duty. As the later examples show, in the 

insurance context, the person most likely to 

be owed a duty, and the person most likely 

to suffer foreseeable damages, is the insured. 

C. ACTIONABLE CONDUCT – 

EXAMPLES 
 

An insurance agent may be liable for 

negligently failing to inform an insured of a 

policy renewal date. Kitching v. Zamora, 

695 S.W.2d 553, 554 (Tex. 1985). In Kitch-

ing the Court held that an insurance agent 

who receives commissions from a custom-

er’s payment of insurance policy premiums 

has a duty to reasonably attempt to keep the 

customer informed about his or her insur-

ance policy expiration date when the agent 

receives information pertaining the expira-

tion date that is intended for the customer. 

 

An insurer or agent may be liable for 

negligently failing to get appropriate cover-

age for the insured. May v. United Serv. 

Ass’n of Am., 844 S.W.2d 666, 669 (Tex. 

1992). Every failure of coverage, however, 

will not make the agent liable. See general-

ly, Liability of Insurance Agent or Broker on 

Ground of Inadequacy of Life, Health or Ac-

cident Insurance Coverage Provided, 72 

A.L.R. 3d 735 (2004). 

 

A failure to pay benefits will not support 

a negligence claim. Group Hospital Serv., 

Inc. v. Daniel, 704 S.W.2d 870, 877 (Tex. 

App.–Corpus Christi 1985, no writ). 

 

 Example:  In Kitching the court upheld 

the jury’s finding that the agent negligently 

failed to notify the insureds about infor-

mation he had received pertaining to the ex-

piration date of their flood insurance. The 

agent had received copies of two policy re-

newal forms before the policy expired and 

did not notify the insureds about his having 

received such information. In addition, he 

received a “speed letter” from the insureds’ 

mortgage company requesting the agent to 

look into the insureds’ lack of payment of 

the renewal premium, but he disregarded the 

instructions. Thus, the insureds did not pay 

their renewal premium, and their policy ex-

pired. Kitching v. Zamora, 695 S.W.2d 553, 

554 (Tex. 1985). 

 

 Example:  An insurance broker was 

negligent in failing to procure a maritime 

insurance policy without territorial exclu-

sions. An employee of the broker testified 

that she was not in her office when the poli-

cy arrived from the insurer but that, if she 

had been, following normal procedures, she 

would have verified that the policy covered 

the ship’s trip from St. Thomas to Houston 

and that the ship’s owners were receiving 

the coverage they requested. In addition, the 

insurance agent specifically inquired as to 

territorial exclusions, and the broker’s em-

ployee confirmed authority to bind coverage 
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without mention of territorial exclusions. 

Rainey-Mapes v. Queen Charters, Inc., 729 

S.W.2d 907, 913-14 (Tex. App.–San Anto-

nio 1987, writ dism’d). 

 

 Example:  Insured homeowners were 

sued by Pickens, who was injured in their 

home. Pickens obtained a judgment for 

$935,000, and the insurer paid policy limits 

of $25,000 for liability and $500 for medical 

pay benefits. The insureds sued for the in-

surer’s failure to advise them that they need-

ed more coverage. The court found no duty. 

The insureds did not seek advice from the 

agent as to how much coverage they should 

obtain, did not question the amount of their 

coverage, and did not inquire about the 

amount of coverage available. In addition, 

one insured had called once to inquire 

whether a gun collection was covered, and 

when she learned it was not, ordered addi-

tional coverage for that. Thus, she knew 

how to get more coverage, but she did not 

ask about increasing the liability coverage. 

The court found no negligence. Pickens v. 

Texas Farm Bureau Ins. Cos., 836 S.W.2d 

803, 805-06 (Tex. App.–Amarillo 1992, no 

writ). 

 

 Comment:  The contrasting results in 

Rainey-Mapes and Pickens reveal how fact-

specific the inquiry can be regarding wheth-

er the insurer or its agent were negligent. 

 

D. CLAIMS HANDLING 
 

Some courts have stated that there is no 

cause of action for negligent claims han-

dling. United Serv. Auto. Ass’n v. Penning-

ton, 810 S.W.2d 777, 783-84 (Tex. App.–

San Antonio 1991, writ denied); North 

Winds Abatement, Inc. v. Employers Ins. of 

Wausau, 258 F.3d 345 (5th Cir. 2001). 

 

E. DEFENSES – 

PROPORTIONATE 

RESPONSIBILITY 
 

One defense that is available in a negli-

gence case is proportionate responsibility.  

See Tex. Civ. Prac. & Rem Code § 33.001. 

 

  Example:  In a case where the insurance 

agent was negligent in failing to make the 

insureds aware of their policy renewal date, 

the plaintiffs were themselves found to be 

25% responsible for the failure to renew. 

Kitching v. Zamora, 695 S.W.2d 553, 554 

(Tex. 1985). 

 

XI. FRAUD 

 

A. ACTIONABLE CONDUCT – 

ELEMENTS OF FRAUD 
 

A fraud cause of action requires proof of 

the following elements: 

(1) that a material misrepresentation 

was made;  

(2) that it was false; 

(3) that when the speaker made it he 

knew it was false or made it 

recklessly without any 

knowledge of the truth and as a 

positive assertion;  

(4) that he made it with the intention 

that it should be acted upon by 

the party;  

(5) that the party acted in reliance 

upon it; and  

(6) that he thereby suffered injury.  

 

Stone v. Lawyers Title Ins. Corp., 554 

S.W.2d 183, 185 (Tex. 1977). 
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 Example:  In Stone the purchaser of a 

tract of land sued a title agency on an own-

er’s title policy covering the tract for dam-

ages sustained due to the failure of the poli-

cy to show pipeline easements as excep-

tions. The Texas supreme court held the ti-

tle-agency president’s statement that “every-

thing was squared away” constituted some 

evidence that he represented that there were 

no easements on the property. Stone v. Law-

yers Title Ins. Corp., 554 S.W.2d 183, 187-

88 (Tex. 1977). The court found evidence of 

actionable fraud against the title agency and 

its president. 

 

 Example:  An insured sued a credit life 

insurer after it failed to pay policy proceeds 

on grounds that the policy had not been rein-

stated before the insured’s husband died. 

The plaintiff alleged that employees of the 

insurer misrepresented that the policy would 

be reinstated and that they would secure the 

transfer of monies from an escrow account 

to pay outstanding premiums. These were 

actionable representations, as they involved 

misrepresentations of a future act which 

could be performed in compliance with poli-

cy terms. Pankow v. Colonial Life Ins. Co. 

of Tex., 932 S.W.2d 271, 277-78 (Tex. 

App.–Amarillo 1996, writ denied). 

 

 Example:  An employer’s excess policy 

contained an exclusion for punitive damag-

es. The declaration page, which specified 

that the umbrella policy conferred one mil-

lion dollars in excess employer’s liability 

coverage, did not amount to a fraudulent 

misrepresentation merely because the policy 

contained the punitive-damage exclusion. 

The plaintiffs alleged that, by virtue of the 

exclusion, the policy in essence provided no 

employer’s liability coverage at all. But the 

court stated that it could not isolate a general 

provision within a contract and label it a 

misrepresentation merely because subse-

quent exceptions preclude the effect of that 

provision. Furthermore, the language of the 

exclusion was plain, and its placement was 

prominent. Celestino v. Mid-American In-

dem. Ins. Co., 883 S.W.2d 310, 312-15 

(Tex. App.–Corpus Christi 1994, writ de-

nied). 

 

 Practice Tip:  These elements include 

intent to induce reliance, not intent to de-

ceive. See Sears, Roebuck & Co. v. Mead-

ows, 877 S.W.2d 281, 282-83 (Tex. 1994). 

An intent to induce reliance may be shown 

by evidence that the person made a false 

statement, knowing it to be false, with the 

intent to induce action. Dowling v. NADW 

Mktg., Inc., 631 S.W.2d 726, 727 (Tex. 

1982). 

 Practice Tip:  Generally, the purchase 

must follow the inducing misrepresentation. 

Celestino v. Mid-American Indem. Ins. Co., 

883 S.W.2d 310, 315 (Tex. App.–Corpus 

Christi 1994, writ denied). 

 

B. FALSE REPRESENTATIONS 
 

A false representation must involve an 

existing or past material fact, rather than a 

statement of opinion, judgment, probability, 

or expectation in order to constitute actiona-

ble fraud. DeSantis v. Wackenhut Corp., 793 

S.W.2d 670 (Tex. 1990). Statements con-

cerning future contingent events, sales talk, 

“puffing,” and other similar statements are 

not considered actionable misrepresenta-

tions. Hicks v. Wright, 564 S.W.2d 785, 791 

(Tex. Civ. App.–Tyler 1978, writ ref’d 

n.r.e.); Maness v. Reese, 489 S.W.2d 660, 

663-64 (Tex. Civ. App.–Beaumont 1972, 

writ ref’d n.r.e.). Similarly, representations 

concerning future events are not actionable 

unless at the time the statement or promise 

was made, the person making it did not in-

tend to perform. Stone v. Enstam, 541 

S.W.2d 473, 480-81 (Tex. Civ. App.–Dallas 

1976, no writ). 
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C. STANDING TO SUE 
 

Anyone may sue for damages who has 

suffered injury in reliance on a misrepresen-

tation made to them. Neuhaus v. Kain, 557 

S.W.2d 125, 138 (Tex. Civ. App.–Corpus 

Christi 1977, writ ref’d n.r.e.). 

 

D. POTENTIAL DEFENDANTS – 

WHO CAN BE SUED? 
 

All persons who commit fraud are liable 

for the consequences of such fraud.  R. O. 

McDonnell Dev. Co. v. Schlueter, 339 

S.W.2d 701, 706 (Tex. Civ. App.–Fort 

Worth 1960, writ ref’d n.r.e.). All parties to 

a fraudulent transaction are responsible for 

the acts or representations of the other par-

ticipants undertaken based upon a mutual 

understanding or in furtherance of common 

plan, design or scheme. Penroc Oil Corp. v. 

Donahue, 476 S.W.2d 849, 851 (Tex. Civ. 

App.–El Paso 1972, writ ref’d n.r.e.). 

 

With regard to a principal-agent relation-

ship, a principal may be held liable for the 

fraudulent representations of an agent if an 

agency relationship existed and if the acts 

committed by the agent were within the 

scope of the agent’s authority. Pasadena 

Assoc. v. Connor, 460 S.W.2d 473, 479 

(Tex. Civ. App.–Houston [14th Dist.] 1970, 

writ ref’d n.r.e.). 

 

With regard to title insurance, a cause of 

action can be stated against both the title 

agency and its president. Stone v. Lawyers 

Title Ins. Corp., 554 S.W.2d 183, 186 (Tex. 

1977). 

 

E. REMEDIES 
 

A party who is injured by fraud may af-

firm the transaction, seek damages for 

breach of contract, or seek a rescission. Al-

bin v. Isotron Corp., 421 S.W.2d 739, 744 

(Tex. Civ. App.–Texarkana 1967, writ ref’d 

n.r.e.). The traditional measure of general 

damage applied by Texas courts in these 

types of cases is the “out-of-pocket” meas-

ure of damages. Johnson v. Willis, 596 

S.W.2d 256, 262 (Tex. Civ. App.–Waco 

1980), writ ref’d per curiam, 603 S.W.2d 

828 (Tex. 1980). Under this measure of 

damages, the claimant is entitled to recover 

the difference between the value of the thing 

obtained and either its purchase price or the 

value of the thing exchanged for it. Sobel v. 

Jenkins, 477 S.W.2d 863, 868 (Tex. 1972). 

Exemplary damages may be awarded 

upon a finding of actual fraud. Tex. Civ. 

Prac. & Rem. Code Ann. § 41.003(a)(1). 

 

F. DEFENSES 
 

The defensive doctrine of quasi-estoppel 

is available in a fraud case. This doctrine 

generally precludes a party from taking a 

position that is inconsistent with the position 

previously taken by the party. This type of 

estoppel can arise from conduct including 

ratification, election, acquiescence, or ac-

ceptance of benefits. Steubner Realty 19 v. 

Cravens Road 88, 817 S.W.2d 160, 164 

(Tex. App.–Houston [14th Dist.] 1991, no 

writ). 

 

Actions for fraud are subject to a four-

year statute of limitations. Tex. Civ. Prac. & 

Rem. Code Ann. § 16.004(a)(4); Williams v. 

Khalaf, 802 S.W.2d 651 (Tex. 1990). 

 

The “contributory negligence” of the de-

frauded party in not discovering that state-

ments made by the defendant are false does 

not constitute a defense to a fraud claim 

even if the defrauded party could have dis-

covered the truth with the exercise of ordi-

nary care. Isenhower v. Bell, 365 S.W.2d 

354, 357 (Tex. 1963). 
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XII. AGENTS, AGENCY, & VICARIOUS 

LIABILITY 
 

A. INSURER’S VICARIOUS 

LIABILITY FOR AGENT’S 

CONDUCT 
 

Insurers, like other entities, can act only 

through agents. Insurers rely on agents to 

sell their policies, to underwrite potential 

insureds, and to investigate and adjust 

claims. Insurers may be vicariously liable 

for another’s misconduct if that other person 

is the insurer’s agent and if that agent acted 

within the scope of his or her authority. See 

Paramount Nat’l Life Ins. Co. v. Williams, 

772 S.W.2d 255, 262 (Tex. App.–Houston 

[14th Dist.] 1989, writ denied). The supreme 

court has explained in Celtic Life Ins. Co. v. 

Coats, 885 S.W.2d 96, 98-99 (Tex. 1994): 

 

An insurance company is gener-

ally liable for any misconduct by an 

agent that is within the actual or ap-

parent scope of the agent’s authority. 

This rule is based on notions of fair-

ness: “since the principal has select-

ed the agent to act in a venture in 

which the principal is interested, it is 

fair, as between him and a third per-

son, to impose upon him the risk that 

the agent may exceed his instruc-

tions.” 

 

  Once it is determined that a person is the 

insurer’s agent, the next question is whether 

the agent had authority to do the act in ques-

tion. If so, the insurer will be liable. If not, 

the insurer’s liability must be based on some 

other theory – e.g., that the insurer is direct-

ly liable, or that the insurer ratified the mis-

conduct. 

 

The agent’s authority can be defined by 

statute. It can be actual authority expressly 

conferred by the insurer, or actual authority 

implicit in the agent’s duties. It can be ap-

parent authority arising from acts by the in-

surer that give the agent the appearance of 

having authority. Each of these will be dis-

cussed. 

 

B. WHO ARE AGENTS? 
 

In determining an insurer’s vicarious li-

ability, the first step is to determine whether 

the person was the insurer’s agent. The sec-

ond step is to determine whether that agent 

acted within the scope of his or her authori-

ty. When both elements exist, the insurer 

will be liable for the agent’s conduct. 

 

The question – “who are agents?” – is 

answered by statute. Section 4001.051 

broadly defines “agents” to include a person 

who on behalf of any insurance company 

(regardless of whether the act is done at the 

request of or by the employment of the in-

surer): 

 solicits insurance;  

 receives or transmits other than 

on the person’s own behalf an 

application for insurance or an 

insurance policy to or from the 

insurer;  

 advertises or otherwise gives no-

tice that he will receive or trans-

mit an Application;  

 receives or transmits a policy of 

insurance;  

 examines or inspects a risk;  

 receives, collects, or transmits an 

insurance premium;  

 makes or forwards a diagram of a 

building;  
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 takes any other action in the 

making or consummation of an 

insurance contract for or with the 

insurer, other than on the per-

son’s own behalf; or  

 examines into, adjusts, or aids in 

adjusting a loss for or on behalf 

of the insurer.  

Tex. Ins. Code Ann. § 4001.051. 

C. AUTHORITY OF AGENTS – 

ACTUAL AUTHORITY  

 

1. Statutory 
 

A person performing any of the acts 

listed in section 4001.051 is the insurer’s 

agent as far as all the liabilities, duties, re-

quirements, and penalties in Chapter 4001 of 

the Texas Insurance Code. That chapter in-

cludes many of the statutory prohibitions 

against unfair insurance practices. By the 

language of section 4001.051, an insurer is 

liable for any conduct by any person per-

forming any of these acts on behalf of the 

insurer. See Royal Globe Ins. Co. v. Bar 

Consultants, Inc., 577 S.W.2d 688, 693 

(Tex. 1979). 

 

Section 4001.051(c), however “does not 

authorize the agent to orally, in writing, or 

otherwise alter or waive a term or condition 

of an insurance policy or an application for 

an insurance policy.” 

 

Another statute, section 4001.052, pro-

vides that any person who solicits an appli-

cation for a life, health, accident, property, 

or casualty insurer shall be regarded as the 

insurer’s agent, in any controversy between 

the insured or beneficiary and the company, 

and not the agent of the insured. Based on 

this language, an insurer should be liable for 

any of these acts performed on its behalf. 

The statute does not give the agent the au-

thority to waive, change, or alter any of the 

terms or conditions of the application or pol-

icy. 

 

 Example:  A local recording agent who 

had statutory authority to sell an insurance 

policy had, by necessary implication, au-

thority to represent the coverage afforded by 

the policy. The insurer was liable for the 

agent’s misrepresentation that the policy 

covered vandalism. Royal Globe Ins. Co. v. 

Bar Consultants, Inc., 577 S.W.2d 688, 693-

94 (Tex. 1979). 

 

2. Express or implied 
 

In addition to statutory authority, an 

agent may have actual authority that is either 

express or implied. Courts have described it 

as follows: 

 

“Actual” authority, which includes both 

express and implied authority, usually de-

notes that authority a principal: (1) inten-

tionally confers upon an agent, (2) inten-

tionally allows the agent to believe that he 

possesses, or (3) allows the agent to believe 

that he possesses by want of due care . . . 

“Implied” actual authority exists only as an 

adjunct to express actual authority, . . . be-

cause implied authority is that which is 

proper, usual, and necessary to the exercise 

of the authority that the principal expressly 

delegates. 

 

Spring Garden 79U, Inc. v. Stewart Title 

Co., 874 S.W.2d 945, 948 (Tex. App.–

Houston [1st Dist.] 1994, no writ); Cameron 

County Sav. Ass’n v. Stewart Title Guaranty 

Co., 819 S.W.2d 600, 603 (Tex. App.–

Corpus Christi 1991, writ denied).  
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For example, an agent may be expressly 

given authority to sell policies. That express 

grant of authority would carry with it im-

plied authority to explain the policy. 

 

An insurer cannot escape liability by 

showing that it did not authorize the specific 

wrongful act; otherwise, “principals would 

seldom be liable for their agents’ miscon-

duct.” Celtic Life Ins. Co. v. Coats, 885 

S.W.2d 96, 99 (Tex. 1994). “Rather, the 

proper inquiry is whether the agent was act-

ing within the scope of the agency relation-

ship at the time of committing the act.” 

When the agent’s misrepresentation was 

made in the course of performing an author-

ized act – i.e., explaining the policy – the 

insurer was liable. 

 

 Example:  Where the insurer authorized 

the agent to explain its policy, the insurer 

was liable for the agent’s misrepresentation 

that the policy provided a greater amount of 

mental health benefits than it actually did. 

Celtic Life Ins. Co. v. Coats, 885 S.W.2d 96, 

98-99 (Tex. 1994). 

 

3. Apparent authority 
 

An insurer may also be liable for unau-

thorized acts by an agent, if the agent is act-

ing within the scope of his “apparent author-

ity.” Actual authority is not required. The 

insurer will be liable when by its conduct it 

has given the agent the appearance of having 

authority, so that a reasonable person would 

suppose the agent had authority. Royal 

Globe Ins. Co. v. Bar Consultants, Inc., 577 

S.W.2d 688, 693-94 (Tex. 1979). Apparent 

authority is an estoppel theory that holds the 

insurer liable because the insurer has clothed 

the agent with indicia of authority that 

would lead a reasonable person to believe 

the agent had authority. If the agent is acting 

within the scope of his apparent authority, 

not even instructions not to mislead, nor dil-

igence in preventing misrepresentations, will 

shield the insurer from liability. Bar Con-

sultants, Inc.; Paramount Nat’l Life Ins. Co. 

v. Williams, 772 S.W.2d 255, 261-62 (Tex. 

App.–Houston [14th Dist.] 1989, writ de-

nied). Evidence of apparent authority may 

include: 

 Application forms referring to 

the individual as the company’s 

agent.  Paramount Nat’l Life Ins. 

Co. v. Williams; Tidelands Life 

Ins. Co. v. Franco, 711 S.W.2d 

728 (Tex. App.–Corpus Christi 

1986, writ ref’d n.r.e.).  

 Forms signed by the agent as 

“authorized representative.” Em-

ployers Cas. Co. v. Winslow, 356 

S.W.2d 160 (Tex. Civ. App.–El 

Paso 1962, writ ref’d n.r.e.).  

 Corroborating statements by the 

agent. McAfee v. Travis Gas 

Corp., 137 Tex. 314, 153 S.W.2d 

442, 448 (1941); Duval County 

Ranch Co. v. Alamo Lumber Co., 

663 S.W.2d 627, 633 (Tex. 

App.–Amarillo 1983, writ ref’d 

n.r.e.). 

 

  Example:  A recording agent had appar-

ent authority to bind the insurer by his repre-

sentation that the policy provided vandalism 

coverage. The insurer created the appear-

ance of authority by authorizing the agent to 

sell its policy. Royal Globe Ins. Co. v. Bar 

Consultants, Inc., 577 S.W.2d 688, 693-94 

(Tex. 1979). 

 

 Practice Tip:  Facts often blur the dis-

tinctions between the analytical categories 

of authority: statutory; actual express; actual 

implied; and apparent. An insurer’s designa-

tion of an agent as a recording agent invokes 

statutory authority and is an express exten-

sion of authority. The express authority to 
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sell policies carries the implied authority to 

explain them. Authorizing an agent to take 

applications or solicit business may be what 

creates apparent authority. This overlapping 

makes it hard to neatly compartmentalize 

precedents. A simple test is stated in Celtic 

Life Ins. Co. v. Coats: 

 

      In determining an insurer’s vicar-

ious liability, the proper question is 

not whether the insurer authorized 

the specific wrongful act. The proper 

inquiry is whether the agent was act-

ing within the scope of the agency 

relationship at the time of the act. 

 

Celtic Life Ins. Co. v. Coats, 885 S.W.2d 96, 

99 (Tex. 1994). 

 

D. RATIFICATION 
 

An insurer may be liable for unauthor-

ized conduct of an agent or other person, if 

the insurer ratifies the conduct. Ratification 

is an affirmative defense that must be pled. 

Ratification may occur when the insurer, 

though having no knowledge of the unau-

thorized act, retains the benefits of the trans-

action after acquiring full knowledge of it. 

The critical factor is the insurer’s knowledge 

of the transaction and its actions in light of 

that knowledge. Ratification extends to the 

entire transaction. Land Title Co. of Dallas, 

Inc. v. F. M. Stigler, Inc., 609 S.W.2d 754, 

756-57 (Tex. 1980).  

 

 Example:  An insurer issued a hospitali-

zation policy without further investigation, 

despite having an application indicating the 

insured’s advance age and poor health, and 

despite having knowledge of the agent’s in-

experience. By nevertheless accepting pre-

miums, the insurer ratified the agent’s mis-

representations made in the sale of the poli-

cy. Paramount Nat’l Life Ins. Co. v. Wil-

liams, 772 S.W.2d 255, 266-67 (Tex. App.–

Houston [14th Dist.] 1989, writ denied). 

 

 Example:  An insurer that accepted, 

paid for, and relied on an autopsy report rati-

fied the adjuster’s misconduct in obtaining 

the autopsy performed without the insured’s 

family’s consent. Love v. Aetna Cas. & Sur. 

Co., 99 S.W.2d 646, 651 (Tex. Civ. App.–

Beaumont 1936), aff’d, 132 Tex. 280, 121 

S.W.2d 986 (1938). 

 

E. NO VICARIOUS LIABILITY 

FOR CONDUCT OF LAWYER 

HIRED TO DEFEND INSURED 
 

The supreme court has held that a liabil-

ity insurer cannot be vicariously liable for 

the negligence of an attorney hired by the 

insurer to defend its insured. The court rea-

soned that the lawyer is not the agent of the 

insurer. The lawyer owes his or her unquali-

fied loyalty to the insured and is not subject 

to the insurer’s control. Of course, either the 

lawyer or the insurer may be liable directly 

for their own misconduct. State Farm Mut. 

Auto. Ins. Co. v. Traver, 980 S.W.2d 625, 

627-29 (Tex. 1998). 

 

 

 

 

 

Part 2 – Practice 

 

XIII. PRE-SUIT EVALUATION 

 

A. PLAINTIFF’S INITIAL 

CONTACT 
 

 Insurance cases, especially unfair 

claims-handling complaints, tend to be very 

fact-specific.  For this reason, it is essential 

that you gather as much information as pos-

sible from the outset.  The first step, of 

course, is to get the potential clients into 
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your office so you can hear their story.  

Have them bring copies of: 

 

 the insurance policy, declaration 

pages, and any related insurance 

papers; 

 

 all bills, reports, estimates and 

similar documents showing dam-

ages or injuries; 

 

 all correspondence with the in-

surance company or any of its 

agents, especially any claim de-

nial letters; and 

 

 if feasible, a written chronology 

of all significant events, includ-

ing dates, names, and what hap-

pened. 

 

 A written chronology from the potential 

clients can be extremely helpful.  Insurance 

is not sold only to sophisticated experts; it is 

sold to common, every-day folks.  The in-

sureds’ reasonable, lay-persons’ under-

standing of the policy terms may be legally 

controlling.  Their instinctive sense of what 

seems unfair may go to the heart of what is 

legally actionable (and factually appealing) 

in the case. 

 

 The clients’ chronology will also help to 

preserve their recollections of key events, so 

that important facts are not forgotten as the 

litigation drags on.  At a minimum, the 

chronology can make the initial interview 

faster and more productive, letting you listen 

instead of taking copious, illegible notes. 

 

 If the insurer has not taken a clear posi-

tion, consider helping the clients draft a let-

ter asking for a specific response that ac-

cepts or rejects the claim and gives the in-

surer’s reasons.  It is an unfair insurance 

practice for an insurer to fail to acknowledge 

promptly pertinent communications relating 

to a claim, or to fail to give a reasonable ex-

planation of the basis for a denial or a com-

promise offer.  Tex. Ins. Code Ann. §§ 

541.060, 542.056, 542.003 & 542.005.  The 

letter also should ask whether the insureds 

need to file a proof of loss or do anything 

else, and should ask the insurer to provide 

any necessary forms.  An insurer’s failure to 

answer this type of request is an unfair in-

surance practice.  28 Tex. Admin. Code § 

21.203(7). 

 

On the insurer’s side, the same infor-

mation is needed, but the insurer may al-

ready have most of it.  Of course, the insurer 

should have a copy of the policy.  The insur-

er also should have the claim, and a written 

file – called the “claim file” – that gives a 

chronological listing of everything that was 

done.  The file should also contain the in-

sured’s decision on the claim and the basis 

for it.  If there are gaps in the story, they 

might be filled by a request for additional 

information from the insured.  Sometimes, 

particularly in cases of suspected arson, the 

insurer may get lawyers involved in the ini-

tial fact-gathering, to help decide whether 

the claim should be accepted or rejected. 

 

 Once you have all the background mate-

rials, the applicable policy or policies, and a 

statement of the basis for the insurer’s posi-

tion, you can begin evaluating the insurer’s 

liability and the strength of any claims. 

 

[Appendix B is a checklist for preparing 

an insurance case.] 

 

B. ATTORNEY-EMPLOYMENT 

CONTRACT 
 

 If you decide to take the case, have the 

clients sign a written contract of employ-

ment.  A contingent fee agreement must be 

in writing; an hourly fee agreement should 
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be.  If the fee varies depending on the stage 

of litigation, say so.  Be sure to spell out 

what expenses will be deducted from the 

recovery and whether that deduction is made 

before or after fees are calculated.  See Tex. 

Disciplinary R. Prof. Conduct 1.04(c), (d) 

(1990), reprinted in Tex. Gov’t Code Ann., 

tit. 2, subtit. G, app. A. 

 Be sure to disclose, in writing, any fee-

sharing agreement.  See Tex. Disciplinary R. 

Prof. Conduct 1.04(f). 

 

 If you choose not to take the case, send a 

letter making this clear, so the potential cli-

ents know they need to find another lawyer. 

 

 [Appendix C is a fee contract.] 

 [Appendix D is a non-representation 

letter.] 

 

XIV. PLEADINGS 

 All that is required is “a short statement 

of the cause of action sufficient to give fair 

notice of the claim involved.”  Tex. R. Civ. 

P. 47(a).  Beyond giving “fair notice,” the 

petition should be broad enough and specific 

enough to support the discovery you will 

seek, the evidence you want to offer, and the 

questions you will submit to the jury.  Items 

you might include are: 

 

 nature of the case; 

 

 parties; 

 

 conditions precedent (including 

presuit notice); 

 

 venue; 

 

 factual background; 

 

 agency; 

 

 theories of recovery; 

 

 causation; 

 

 actual damages; 

 

 exemplary damages, treble dam-

ages, and penalties; 

 

 attorney’s fees; 

 

 jury demand; and 

 

 prayer for relief. 

 

 [Appendix E is a sample petition set-

ting out the essentials.] 

XV.  DISCOVERY 

A. IN GENERAL 

 

Insurance cases tend to focus on infor-

mation the insurer had or should have had 

that would cause a reasonable person to pay 

the claim.  Discovery must uncover what the 

insurer knew, when the insurer knew it, and 

what the insurer did or failed to do with that 

knowledge. 

 Insurance cases can be won or lost on 

discovery.  Plaintiffs need to have every bit 

of information that the insurer had when the 

claim was delayed or denied.  In addition, 

the plaintiffs should find out what infor-

mation was available to support the claim 

but which the insurer overlooked.  The aim 

is to show that the delay in payment or re-

fusal to pay was unreasonable in light of all 

the known and available information. 

B. SPECIFIC AREAS OF 

DISCOVERY 

1. The claim file 
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 The first place to look is the claim file.  

The insurer’s claim file should contain all of 

the information that the insurer considered 

in denying the claim.  Typically, claims pro-

cessors will make notes on the file jacket or 

inside the file to document each contact and 

each action taken with respect to a claim.  

Also, the file may contain internal memo-

randa regarding review of the claim by dif-

ferent people at different levels in the com-

pany.  This type of chronology is necessary 

for an insurance company handling hun-

dreds of files, because the employees can’t 

remember everything.  This paper trail is 

indispensable to the attorneys for each side 

as they try to document the steps the insurer 

took in handling the claim. 

 

 The insurer’s conduct in investigating 

and then denying the claim constitutes the 

operative facts upon which the suit is based.  

Consequently, all information leading up to 

the denial of the claim will be discoverable.  

Eckermann v. Williams, 740 S.W.2d 23 

(Tex. App.–Austin 1987, orig. proc.) (claim 

file ordered produced despite insurer’s as-

sertion of party communications exemption 

and attorney-client privilege); Gilbert v. 

Black, 722 S.W.2d 548 (Tex. App.–Austin 

1987, orig. proc.) (insurer’s documents dat-

ed prior to claim denial and relating to third-

party coverage ordered produced); Victoria 

Lloyds Insurance Co. v. Gayle, 717 S.W.2d 

166 (Tex. App.–Houston [1st Dist.] 1986, 

orig. proc.) (claim file ordered produced de-

spite insurer’s party communications objec-

tion); Coral Const. Co. v. Presiding Judge of 

the 48th Judicial Dist. Ct. of Tarrant Coun-

ty, 715 S.W.2d 206 (Tex. App.–Fort Worth 

1986, orig. proc.) (insurer’s investigative file 

ordered produced); Service Lloyds Insurance 

Co. v. Clark, 714 S.W.2d 437 (Tex. App.–

Austin 1986, orig. proc.) (workers’ compen-

sation carrier’s investigation file ordered 

produced in subsequent bad faith suit); TEIA 

v. Fashing, 706 S.W.2d 801 (Tex. App.–El 

Paso 1986, orig. proc.) (insurer’s claim file 

ordered produced); but see Riggs v. Sentry 

Insurance, 821 S.W.2d 701 (Tex. App.–

Houston [14th Dist.] 1991, writ denied) 

(work product protected adjuster’s claims 

file considering settlement demand). 

2. Persons with relevant 

knowledge 
 

 After learning from the claim file what 

was done when, the next inquiry is – Who 

did it?   As in every other case, you 

should send a request for disclosure and in-

terrogatories requiring the defendant to iden-

tify all persons who have any relevant 

knowledge and all potential expert witness-

es. 

 

 In addition, plaintiffs’ counsel should 

find out who was involved in investigating 

the claim, who denied the claim, who re-

viewed that denial, and who provided infor-

mation that was considered by the insurance 

company.  Even the identities of persons 

who conducted privileged investigations are 

discoverable, because those persons may 

have non-privileged information.  Santa Ro-

sa Medical Center v. Spears, 709 S.W.2d 

720, 724 (Tex. App.–San Antonio 1986, 

orig. proc.). 

 

 In a case where the insurer is claiming 

misrepresentations by the insured, you will 

also need to discover who was involved in 

selling and delivering the policy and taking 

the application.  The personnel files of these 

employees should be examined to determine 

if there have been similar problems before 

that may have (or should have) resulted in 

the insurer disciplining the employee. 

 

3. Other complaints and suits 

 

 To prove lack of good faith, and know-

ing misconduct by the insurer, a plaintiff 

should seek information that shows a pattern 
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or common scheme by the insurer.  Insurers 

typically keep some sort of log or journal of 

claims that are denied and complaints.  This 

journal should be requested, and the plain-

tiffs should ask for the claim files on all 

claims denied for reasons similar to those 

asserted by the insurer in this case, and files 

for claims where the insureds raised similar 

complaints. 

 

 An insurer whose complaints of unfair 

settlement practices are found by the Texas 

Department of Insurance to be “substantially 

out of line” may be required to file a period-

ic report containing the following infor-

mation: 

(1) the total number of written 

claims filed, including the origi-

nal amount filed for by the in-

sured and the classification by 

line of insurance of each individ-

ual written claim, for the past 

twelve-month period or from the 

date of the insurer’s last periodic 

report, whichever time is shorter; 

(2) the total number of written 

claims denied for the past 

twelve-month period or from the 

date of the insurer’s last periodic 

report, whichever is shorter; 

(3) the total number of written 

claims settled, including the orig-

inal amount filed for by the in-

sured, the settled amount, and the 

classification of line of insurance 

of each individual settled claim, 

for the past twelve-month period 

or from the date of the insurer’s 

last periodic report, whichever 

time is shorter; 

(4) the total number of written 

claims for which lawsuits were 

instituted against the insurer, in-

cluding the original amount filed 

for by the insured, the amount of 

final adjudication, the reason for 

the lawsuit, and the classification 

by line of insurance of each indi-

vidual written claim, for the past 

twelve-month period or from the 

date of the insurer’s last periodic 

report, whichever time is shorter; 

and 

(5) the total number of complaints, 

their classification by line of in-

surance, the nature of each com-

plaint, the disposition of these 

complaints, and the time it took 

to process each complaint.   

28 Tex. Admin. Code § 21.204.  If the de-

fendant insurer is not required to maintain 

this type of report, an interrogatory could 

ask for the same information. 

 

 This type of discovery was necessary to 

show that the insurer’s conduct was commit-

ted with such frequency as to indicate a gen-

eral business practice, as had been required 

to prove a statutory claim for unfair insur-

ance practices under Chitsey v. National 

Lloyds Insurance Co., 738 S.W.2d 641, 643 

(Tex. 1987).  Even though proof of “fre-

quency” is no longer required, evidence of 

similar denials is still relevant to show a 

failure by the insurer to determine whether 

there was any basis to deny this plaintiff’s 

claim.  Underwriters Life Insurance Co. v. 

Cobb, 746 S.W.2d 810, 815 (Tex. App.–

Corpus Christi 1988, no writ).  Furthermore, 

evidence of other claim denials is also rele-

vant to show the degree of knowledge and 

culpability of the insurer as a basis for treble 

or exemplary damages.  See id. at 818. 

 The leading case recognizing the discov-

erability of an insurer’s claim denial journal 

and files on claims denied for similar rea-

sons is Aztec Life Insurance Co. v. Dellana, 

667 S.W.2d 911 (Tex. App.–Austin 1984, 
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orig. proc.).  See also S. Ashley, Bad Faith 

Actions:  Liability and Damages § 10:27-33 

(West 2004); W. Shernoff, S. Gage & H. 

Levine, Insurance Bad Faith Litigation § 

20.08 (Matthew Bender 2004); Workman, 

Plaintiff’s Right to the Claim File, Other 

Claim Files and Related Information:  The 

Ticket to the Gold Mine, 24 Tort & Ins. L.J. 

137, 150-51 (1988). 

 

 A plaintiff should also request copies of 

other complaints and any complaint log or 

journal the insurer maintains.  The Texas 

Department of Insurance requires that every 

insurer keep “a complete record of all com-

plaints which it has received during the pre-

ceding three years or since the date of its last 

examination by the commissioner of insur-

ance, whichever time is shorter.”  Further, 

“This record must indicate the total number 

of complaints, their classification by line of 

insurance, the nature of each complaint, the 

disposition of these complaints, and the time 

it took to process each complaint.”  Failure 

to maintain this record can itself be an unfair 

insurance practice.  28 Tex. Admin. Code § 

21.203(6). 

 

 Other similar insurance complaints are 

also discoverable.  Lunsmann v. Spector, 

761 S.W.2d 112, 114 (Tex. App.–San Anto-

nio 1988, orig. proc.); see also Independent 

Insulating Glass/Southwest, Inc. v. Street, 

722 S.W.2d 798, 803-04 (Tex. App.–Fort 

Worth 1987, writ dism’d) (evidence of other 

complaints discoverable in DTPA case to 

show misrepresentations were knowingly 

made).  A case that is a regular magnum 

opus of law and discovery in insurance cases 

is State Farm Mutual Automobile Insurance 

Co. v. Engelke, 824 S.W.2d 747 (Tex. App.–

Houston [1st Dist.] 1992, no writ), where the 

court held discoverable other complaints, the 

company’s guidelines and criteria for evalu-

ating claims, training documents, advertise-

ments, and a list of other lawsuits. 

 

 The Texas Department of Insurance is 

often overlooked as a source of information.  

The Department keeps copies of complaints 

against companies and agents, and the doc-

uments are available for inspection and may 

be copied.  The list of complaints discussed 

above must be filed with the Department, 

and copies may be obtained.  Still, plaintiffs 

should ask the insurer for discovery relating 

to all similar complaints, because not every 

mistreated insured will complain to the De-

partment. 

 Discovery requests about other insurance 

complaints should be narrowly drawn, to 

avoid an overbreadth objection, and to avoid 

receiving a mass of material of marginal 

usefulness.  Several factors make this kind 

of discovery more relevant and less onerous 

than in non-insurance cases.  For example: 

(1) Insurance policies use similar 

language, so that recurring dis-

putes are relevant to show ambi-

guity or to show the insurer’s 

knowledge. 

(2) Insurers use similar market-

ing practices, so that conduct by 

agents in other cases or regarding 

other similar policies is relevant. 

(3) The reasons for denying a 

claim tend to be uniform and to 

follow an express company poli-

cy, making other denials highly 

probative of the insurer’s routine 

and state of mind. 

(4) Insurers already are required 

by law to keep records of other 

claim denials and complaints, so 

the burden of reproducing that 

information is lessened. 



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 95 - 

(5) Insurers tend to centralize, 

standardize, and  computerize 

their claims processing, which 

also lessens the burden of pro-

ducing the requested information. 

4. Financial information 

 The defendant’s net worth is discover-

able and admissible to give the jury a yard-

stick by which to measure an appropriate 

award of exemplary damages.  Lunsford v. 

Morris, 746 S.W.2d 471, 473 (Tex. 1988).  

Insurers are required to file financial state-

ments with the Department, and these docu-

ments should be obtained from the Depart-

ment or through discovery.  Depending on 

the issues involved, the information filed 

with the Texas Department of Insurance can 

provide an extremely rich and authenticated 

vein of discovery. 

 

 It may also be useful to discover the 

amount of premiums paid by the plaintiff, to 

show the unfairness of the insurer’s claim 

denial.  Discovery of the amount of premi-

ums generated by the agent may establish a 

motive for the company to tolerate continu-

ing misconduct and thus could support ex-

emplary damages, if the agent was a prime 

revenue producer for the company.  See Un-

derwriters Life Insurance Co. v. Cobb, 746 

S.W.2d 810, 818 (Tex. App.–Corpus Christi 

1988, no writ). 

5. Claims-handling procedures 

 

 In addition to learning how your clients’ 

claim was handled, it is important to discov-

er the insurer’s general procedure for 

claims-handling.  The insurer’s guidelines 

and criteria for evaluating claims are discov-

erable.  State Farm Mutual Automobile In-

surance Co. v. Engelke, 824 S.W.2d 727 

(Tex. App.–Houston [14th Dist.] 1992, no 

writ). 

 

One writer has described this inquiry as 

“almost like the old question ‘Do you still 

beat your wife?’”  Love, Discovery in Insur-

ance Bad Faith Cases – Guidelines for the 

Plaintiff’s Lawyer, 23 Trial 23, 26 (1987).  

If the company handled your client’s claim 

routinely, yet that handling was unfair, the 

entire process is indicted.  If your clients’ 

claim was handled differently, that suggests 

a departure from the company’s own stand-

ard of care.  This inquiry also should address 

the company’s training of its agents and 

claims processors.  The training may be de-

ficient, or the employee may have failed to 

comply.  Good deposition questions might 

include the following: 

 What is the company procedure 

for handling claim files that are 

like the plaintiffs’? 

 Where are files kept, and how of-

ten are they reviewed? 

 What record is made of the re-

view procedure? 

 At what point did the home of-

fice become involved in this 

claim, and why? 

 What was the authority of the ad-

juster, supervisors, etc. with re-

spect to denying or approving 

claims? 

 What is the usual procedure for 

handling incoming documents?   

 Are they date-stamped, and if so 

by whom? 

 Are they placed in a file, and, if 

so, what is the file called? 

 Who decides which documents 

should be filed?   
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 How many types of files are 

maintained, and what are they 

called? 

 What is the purpose of each file, 

and what are the names and func-

tions of the people who have cus-

tody of these files? 

 What is the policy with respect to 

telephone calls? 

 What records are maintained for 

incoming and outgoing calls not 

recorded in the claim file? 

 What record is kept of telephone 

conversations, and is this record 

kept in the claim file or in some 

other place? 

 What training, including on-the-

job training and special courses 

in related fields like medicine 

and law, do claims people get? 

 Are videotapes used to train per-

sonnel in-house? 

 Does the company have staff 

lawyers or other experts who are 

available to advise claims per-

sonnel? 

 Under what circumstances are 

these experts and lawyers called 

on and by whom? 

 What record is kept of their ad-

vice, and where are these docu-

ments kept? 

 What is the company procedure 

for locating missing documents?   

 How does the claims department 

locate or try to locate mis-filed 

documents? 

 

Love, supra, at 23-24.  Requests for produc-

tion might include the following: 

 

 If the company handled your client’s 

claim routinely, yet that handling was unfair, 

the entire process is indicted.  If your cli-

ents’ claim was handled differently, that 

suggests a departure from the company’s 

own standard of care.  This inquiry also 

should address the company’s training of its 

agents and claims processors.  The training 

may be deficient, or the employee may have 

failed to comply. 

6. Knowledge of the insureds’ 

plight 
 

 It is important to show the insurer knew 

the impact its refusal to pay would have on 

the insured.  This evidence supports the 

plaintiff’s claims for mental anguish, loss of 

credit standing, and other consequential 

damages by proving those damages were 

foreseeable.  Evidence that the insurer knew 

or should have known the harm its denial or 

delay would cause also supports treble and 

exemplary damages. 

 

 Every insurance representative has to 

admit that part of what they sell is peace of 

mind.  Insurance does not keep the insured 

from suffering the accident, illness, or casu-

alty.  What insurance should do is shield the 

insured from economic harm when the loss 

strikes.  The insureds can rebuild a home 

destroyed by fire, or care for a sick or in-

jured loved one, instead of fighting off bill 

collectors and worrying that medical treat-

ment will be cut off because bills cannot be 

paid. 

 

 This type of inquiry illustrates the im-

portance of discovering all correspondence 

between the insured and the insurer, and 

other documents in the claim file that will 

show the insurer’s actual awareness of the 



NUTS & BOLTS OF A FIRST PARTY INSURANCE SUIT  

- 97 - 

harm it caused and the insurer’s unreason-

able delay or denial despite that awareness. 

7. Reserves 

 

 When a claim is made, an insurer will 

usually set aside a loss reserve, which is 

supposed to represent the insurer’s estimate 

of its exposure.  Insurers get to deduct these 

reserves for income tax purposes, so they 

have an incentive to be generous when set-

ting the amount.  The insurer gets in trouble, 

however, when it sets its reserve high but 

offers the insured significantly less.  The 

insurance company faces great difficulty in 

trying to explain away this disparity.  See 

Spies, Loss Reserves as a Factor in Bad 

Faith Decisions, 53 Ins. Couns. J. 69 (1986). 

8. Agent training, relationship, 

and conduct 

 

 It is helpful to know what the official 

relationship is between the insurance com-

pany and agent.  This is important to deter-

mine whether there is a basis for the insurer 

to be vicariously liable for the agent’s con-

duct. 

 

 The insurer’s training documents were 

held to be discoverable in State Farm Mutu-

al Automobile Insurance Co. v. Engelke 824 

S.W.2d 727 (Tex. App.–Houston [14th 

Dist.] 1992, no writ). 

 

 Other important areas of discovery are 

prior misconduct by the agent and the insur-

er’s knowledge of that misconduct.  Of 

course, other complaints may disclose infor-

mation about the particular agent.  In addi-

tion, you need to find out if the agent’s li-

cense has ever been suspended or revoked.  

See Underwriters Life Insurance Co. v. 

Cobb, 746 S.W.2d 810, 815-16, 818-19 

(Tex. App.–Corpus Christi 1988, no writ). 

9. Advertisements 

 

 Copies of insurance advertisements can 

be informative because they may disclose a 

great chasm between what was promised 

and what was delivered.  This type of evi-

dence shows conscious indifference in sup-

port of exemplary damages.  For example, 

would it be fair for a company to unreasona-

bly stall in paying a claim after promising 

the insured was “in good hands”?  Isn’t it 

foreseeable that an insured promised “a 

piece of the rock” would suffer mental an-

guish when given the shaft instead? 

 In State Farm Mutual Automobile Insur-

ance Co. v. Engelke, 824 S.W.2d 727 (Tex. 

App.–Houston [14th Dist.] 1992, no writ), 

the court held that the insurer’s advertise-

ments were discoverable. 

10. Other potential parties 

 

 You need to find out, if possible before 

limitations runs, if you have named the cor-

rect defendant insurer.  This can be a prob-

lem because there may be different insurers 

with similar names, or the insurer may have 

merged with another.  The annual statements 

filed with the Texas Department of Insur-

ance are a useful resource.  Schedule “Y” of 

the statements shows all of the affiliated 

companies in an organizational chart, and 

the front of the annual statement shows the 

insurer’s officers and directors. 

 

 You should ask the defendants if there is 

anyone else the insurer contends is liable, so 

that you can join that person if necessary. 

  

11. Settlements, insurance, and in-

demnification  

 

 Are there any side deals or settlements 

that could affect the candor of any of the 

parties?  Once you recover a big judgment, 

is there any insurance or any indemnity 
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agreement that will get it paid?  Rule 194 

lets you find out. 

 Many insurers have what is called “rein-

surance.”  They give up part, and perhaps 

most, of the premium to another insurer that, 

in return, agrees to accept some, and perhaps 

most, of the risk.  Reinsurance is simply put 

insurance for the insurer.  If there is a big 

loss, over the insurer’s retained portion, the 

reinsurer bears that portion of the loss.  Re-

insurance is within the definition of Rule 

192.3(f) as an “indemnity or insurance 

agreement under which any person may be 

liable to satisfy part or all of a judgment 

rendered in the action[.]” 

 Several cases recognize the discoverabil-

ity of reinsurance under the similar language 

of the federal discovery rules.  For example, 

in Missouri Pac. R. Co. v. Aetna Cas. & Sur. 

Co., 1995 WL 861147, *1-*2 (N.D. Tex., 

Nov. 6, 1995), the court explained: 

 When an insurer “cedes” a por-

tion of its risk to a reinsurer, the re-

insurer agrees to indemnify or reim-

burse the insurer according to the 

contractual terms.  The court agrees 

with the magistrate judge’s holding 

that the Rule mandates disclosure of 

reinsurance policies because “by def-

inition such policies would render a 

reinsurer liable for all or part of an 

adverse judgment entered against the 

primary insurer which obtained the 

reinsurance policy.” 

See also National Union Fire Ins. Co. v. 

Continental Ill. Corp., 116 F.R.D. 78 (N.D. 

Ill. 1987).   

 Beyond being discoverable, reinsurance 

information may be admissible to show the 

insurer’s bad faith in failing to settle.  In 

American Fidelity & Casualty Co. v. Grey-

hound Corp., 258 F.2d 709 (5th Cir. 1958), 

the court held that evidence of reinsurance 

was admissible to show the insurer’s bad 

faith in failing to settle where the insurer had 

a $10,000 policy and refused to settle a 

$4,500 claim.  The insurer had reinsured 

$5,000 of the risk.  The court concluded that 

evidence of reinsurance could show the in-

surer’s reason for refusing to settle.  The in-

surer only had $500 more at risk, because 

under no circumstance would it owe more 

than $5,000, the rest being reinsured.  Id. at 

712. 

 [Appendix F is a form set of interroga-

tories.] 

 

 [Appendix G is a form set of requests 

for production.] 

 

XVI. OTHER PRETRIAL ISSUES  

A. SEVERANCE 

 A bad faith claim can be tried at the 

same time as the contract action. Liberty Na-

tional Fire Insurance Co. v. Akin, 972 

S.W.2d 627, (Tex. 1996); Arnold v. National 

County Mutual Fire Insurance Co., 725 

S.W.2d 165, 168 n.1 (Tex. 1987); Motors 

Insurance Corp. v. Fashing, 747 S.W.2d 13, 

14 (Tex. App.–El Paso 1988, orig. proc.); 

Allsup v. Liberty Mutual Insurance Co., 782 

F. Supp (N.D. Tex. 1991). 

 In Akin, the supreme court held that the 

trial court had discretion to deny severance 

because:  the claims for breach of contract 

and bad faith were largely interwoven; most 

of the evidence would be admissible on both 

claims; and any prejudice could be amelio-

rated by appropriate jury instructions.  In 

contrast, the court stated that severance 

could be required if the insurer had offered 

to settle a disputed claim. 

 

 From the plaintiff’s perspective it may 

be desirable to try both claims together.  
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Much of the same evidence that will go to 

prove breach of contract, may also prove a 

statutory claim for misrepresentation or for 

breach of the duty of good faith and fair 

dealing.  A defendant may want both claims 

tried together to avoid the argument that if 

contract liability is established first that 

opens the insurer’s otherwise privileged files 

to discovery, as set out above. 

 

 On the other hand, a plaintiff may want 

the claims tried separately so that the plain-

tiff can attempt such discovery.  A defendant 

may want the claims tried separately to 

avoid having otherwise inadmissible settle-

ment offers come into evidence in the con-

tract case. 

 

 There is no single answer that will apply 

to each case, but the question of joint or sep-

arate trials can be tactically important and 

should be considered. 

B. SUMMARY JUDGMENTS 

 

 Because questions of coverage and con-

tract analysis are often involved, insurance 

cases frequently will present the opportunity 

for summary judgment motions by either 

side.  From the plaintiff’s side, getting a 

summary judgment on coverage can be ex-

tremely valuable in strengthening a claim 

that the insurer failed to settle once liability 

became reasonably clear.  Certainly, liability 

becomes reasonably clear when a summary 

judgment is granted. 

 

 Coverage often turns on construction of 

ambiguous policy provisions, and the ques-

tions of ambiguity under an insurance con-

tract is one for the court.  Once the court de-

termines that the policy is ambiguous – that 

is, that the policy can be read one way that 

provides coverage and one way that does not 

– the court must adopt the interpretation that 

favors coverage.  If ambiguity is an issue, it 

may be wise to have it resolved by summary 

judgment, or it may be necessary to resolve 

the issue by motion for directed verdict. 

 

 Because Lyons v. Millers has made it so 

easy for an insurer to avoid liability for 

breach of the duty of good faith and fair 

dealing, many insurers now seek summary 

judgment to establish that there is evidence 

of a reasonable basis for denying or delaying 

the claim. 

C. EXPERT TESTIMONY

 

 

There are two general schools of thought 

on using experts to testify on the issue of 

bad faith.  One view is that the reasonable-

ness of the insurer’s conduct is a common-

sense matter that does not call for expert tes-

timony.  The other view maintains that the 

plaintiff’s case is strengthened by expert tes-

timony from a friendly lawyer, adjuster, or 

agent saying that the insurer’s practices fall 

below the expected norm.   

 On the question of claims-handling, an 

experienced claims adjuster may be able to 

provide insights as to what constitutes time-

ly and proper claims adjusting.  Often, how-

ever, this same testimony can be obtained 

from the insurer’s own people through 

cross-examination by using procedure man-

uals obtained through discovery. 

 In a third-party case where the insured is 

suing the insurer for mishandling the de-

fense or settlement of the underlying tort 

suit, how will jurors know what standards 

apply?  See Transport Insurance Co. v. 

Faircloth, 861 S.W.2d 926, 938-39 (Tex. 

App.–Beaumont 1993) (allowing former 

Texas supreme court justice to testify con-

cerning procedures for settling minor’s per-

                                                 

   For a more detailed analysis, see Mark L. Kincaid 

& Zach Wolfe, Insurance Issues for Trial Lawyers¸ 

Texas Trial Lawyers Association, Commercial Liti-

gation Seminar (2006) 
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sonal injury claim, and to testify that insurer 

owed and breached fiduciary duty and duty 

to deal fairly and honestly), rev’d on other 

grounds, 898 S.W.2d 269 (Tex. 1995).  The 

court of appeals reasoned that, based upon 

the specialized knowledge, experience, skill, 

training, and education of the witness, his 

testimony was admissible to assist the jury 

in understanding the evidence. 

 The parties may call medical experts to 

prove whether or not a preexisting condition 

was related to the condition giving rise to 

the claim.  Expert testimony may be helpful 

(or even essential) to establish mental an-

guish.   

 In one case, a psychologist testified, as 

an expert, to show that the insured was an 

alcoholic, a telltale trait of alcoholism is de-

nial, and therefore the insured had no intent 

to deceive the insurer when he stated on his 

application that he had no alcohol problem. 

Southwestern Life Insurance Co. v. Green, 

768 S.W.2d 445 (Tex. App.–El Paso 1989, 

no writ). 

 Both sides may call experts on attorneys’ 

fees. 

 Consider these rules of evidence. 

 Rule 701: If the witness is not 

testifying as an expert, his testi-

mony in the form of opinions or 

inferences is limited to those 

opinions or inferences which are 

(a) rationally based on the per-

ception of the witness and (b) 

helpful to a clear understanding 

of his testimony or the determi-

nation of a fact in issue. 

 Rule 702: If scientific, technical, 

or other specialized knowledge 

will assist the trier of fact to un-

derstand the evidence or to de-

termine a fact in issue, a witness 

qualified as an expert by 

knowledge, skill, experience, 

training, or education, may testi-

fy thereto in the form of an opin-

ion or otherwise. 

 Rule 703: The facts or data in the 

particular case upon which an 

expert bases an opinion or infer-

ence may be those perceived by 

or reviewed by the expert at or 

before the hearing.  If of a type 

reasonably relied upon by experts 

in the particular field in forming 

opinions or inferences upon the 

subject, the facts or data need not 

be admissible in evidence. 

 Rule 704:  Testimony in the form 

of an opinion or inference other-

wise admissible is not objection-

able because it embraces an ulti-

mate issue to be decided by the 

trier of fact. 

 In applying these rules, the courts have 

added another kink to the analysis.  In E. I. 

du Pont de Nemours & Co. v. Robinson, 923 

S.W.2d 549, 557 (Tex. 1995), the Texas su-

preme court held that trial courts may con-

sider the following non-exclusive list of fac-

tors in determining the admissibility of sci-

entific expert testimony under Rule 702: 

(1)  the extent to which the theory has 

been or can be tested; 

(2)  the extent to which the technique 

relies upon the subjective inter-

pretation of the expert; 

(3)  whether the theory has been sub-

jected to peer review and/or pub-

lication; 
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(4)  the technique’s potential rate of 

error; 

(5)  whether the underlying theory or 

technique has been generally ac-

cepted as valid by the relevant 

scientific community;  and 

(6)  the non-judicial uses which have 

been made of the theory or tech-

nique. 

The Texas supreme court’s decision in 

Robinson tracked the holding and analysis of 

the United States supreme court in Daubert 

v. Merrell Dow Pharmaceuticals, 509 U.S. 

579 (1993).  See also Gammill v. Jack Wil-

liams Chevrolet, Inc., 972 S.W.2d 713, 721-

22 (Tex. 1998) (applying standards to all 

sorts of scientific experts).   

 

XVII. TRIAL  

A. VOIR DIRE 
 

 [Appendix H is a sample outline for 

voir dire.] 

 

 

 

 

 

B. COURT’S CHARGE 

 

1. In general 

 There now are forms for many of the 

theories that are likely to come up in insur-

ance litigation.  See State Bar of Texas, Pat-

tern Jury Charges – Business, Consumer, 

Insurance & Employment (2008).  The rele-

vant provisions are found in: 

 PJC 101.1 to 101.14 – Contracts. 

 PJC 102.14 to 102.22 – Unfair Insur-

ance Practices. 

 PJC 102.7 – Unconscionable Con-

duct. 

 PJC 103.1 – Good Faith and Fair 

Dealing. 

 PJC 105.1 to 105.4 – Fraud. 

 PJC 115.1-.14, 115.19-20, and 

115.37-.46 – Damages and Attor-

neys’ Fees. 

Several courts have approved jury instruc-

tions incorporating the language in these 

forms.  See Riggs v. Sentry Insurance, 821 

S.W.2d 701 (Tex. App.–Houston [14th 

Dist.] 1991, writ denied); Bard v. Charles R. 

Myers Insurance Agency, Inc., 811 S.W.2d 

251, 259 (Tex. App.–San Antonio 1991, no 

writ). 

2. Liability questions 

 Jury submissions under the DTPA and 

Insurance Code should follow the language 

of the statutes as closely as possible but may 

be altered somewhat to conform to the evi-

dence in the case.  Spencer v. Eagle Star In-

surance Co. of America, 876 S.W.2d 154, 

157 (Tex. 1994); Brown v. American Trans-

fer & Storage Co., 601 S.W.2d 931, 937 

(Tex. 1980).  Thus, if certain words in a 

DTPA prohibition do not apply to your 

facts, you should omit them, and it is safe to 

do so.  It makes sense to err on the side of 

tracking the statute if there is no good reason 

to deviate.  In Transport Insurance Co. v. 

Faircloth, 898 S.W.2d 269, 273 (Tex. 1995), 

the court held that failing to include all of 

the words in the nondisclosure prohibition of 

DTPA section 17.46(b)(23) erroneously left 

out material terms.  In Spencer v. Eagle 

Star, 876 S.W.2d at 157, the court held it 

was error to submit a definition of unfair 

insurance practices that did not track any of 

the statutory definitions.  When in doubt, 

follow the statute.  You can use your argu-
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ment to direct the jury’s attention to the im-

portant parts.   

3. Damages 

 In 1995 the Legislature limited DTPA 

recovery to “economic damages” caused by 

the violation.  Economic damages are de-

fined as “compensatory damages for pecuni-

ary loss, including cost of repair and re-

placement.”  Further, “the term does not in-

clude exemplary damages or damages for 

physical pain and mental anguish, loss of 

consortium, disfigurement, physical im-

pairment, or loss of companionship and so-

ciety.”  § 17.45(11).  In a DTPA case, you 

should not submit non-economic damages, 

other than mental anguish.  If you are seek-

ing mental anguish damages, you should 

have separate answer lines for economic 

damages and mental anguish.  That way if 

the jury does not find that the defendant act-

ed “knowingly,” you still have a separate 

finding for your economic damages.   

Depending on the facts of your case, it 

may make sense to further separate out dif-

ferent parts of your economic damages – 

such as cost of repair, difference in value, 

etc. – to aid the jury in relating the question 

to your proof. 

If you are bringing suit under chapter 

541, you may still recover your “actual 

damages,” not just “economic damages.”   

Hence, why submit a DTPA violation if 

your conduct fits under article 21.21? 

Mental anguish damages may not be re-

covered under the DTPA or chapter 541 un-

less a knowing violation is shown.  DTPA § 

17.50(b); Boyles v. Kerr, 855 S.W.2d 593 

(Tex. 1993); State Farm Life Insurance Co. 

v. Beaston, 907 S.W.2d 430, 435-36 (Tex. 

1995).  This requirement does not change 

how you submit the damage question; it 

simply requires that you have an additional 

finding that the defendant acted knowingly.  

A finding that the defendant acted “know-

ingly” also supports treble damages. 

4. Are insurance policy benefits 

damages as a matter of law?   

 In Vail, the supreme court held that in-

surance policy benefits were damages as a 

matter of law in an unfair insurance prac-

tices suit.  754 S.W.2d at 136.  Vail involved 

a refusal to pay for a fire loss, so the court’s 

statement made perfect sense.  The court 

was responding to the insurer’s argument 

that the insureds had no damages from the 

unfair insurance practice, once they recov-

ered their policy benefits as contract damag-

es.   

Courts construing this language from 

Vail have concluded that policy benefits are 

not always damages as a matter of law.  In 

Twin City Fire Insurance Co. v. Davis, 904 

S.W.2d 663 (Tex. 1995), the court held that 

policy benefits could not serve as inde-

pendent tort damages resulting from the in-

surer’s breach of its duty of good faith and 

fair dealing, which were necessary to sup-

port exemplary damages.  Other cases have 

also concluded that policy benefits are not 

necessarily damages as a matter of law.  See 

Seneca Resources Corp. v. Marsh & 

McLennan, Inc., 911 S.W.2d 144 (Tex. 

App.–Houston [1st Dist.] 1995, no writ); 

Beaston v. State Farm Life Insurance Co., 

861 S.W.2d 268 (Tex. App.–Austin 1993), 

rev’d on other grounds, 907 S.W.2d 430 

(Tex. 1995).   

 Unless both the amount of benefits and 

their causation as damages are conclusively 

established, you should submit this element 

of damages to the jury.  If the damages are 

unliquidated, you need a jury finding on the 

amount anyway.  If causation is disputed, it 

makes more sense to submit causation to the 

jury than to take the risk that your case will 
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be viewed like Twin Cities and the others 

and unlike Vail.  The risk of submitting pol-

icy benefits as an element of damages is that 

the jury may find that they are not damages 

or may conclude that the conduct did not 

cause these damages.  See Beaston, 861 

S.W.2d at 277-78. 

5. Treble damages 

 Under the 1995 DTPA amendments, you 

can only recover “economic damages” for a 

violation of the statute.  If the jury finds the 

defendant acted knowingly, you can also 

recover mental anguish damages, and the 

jury can award additional damages up to 

three times the amount of economic damag-

es.  To treble the whole amount, the jury has 

to find that the defendant acted intentionally.  

This creates a pretty complicated set of 

questions for the jury.   

 You have to ask the jury whether the vi-

olation occurred, what economic damages 

were caused, what mental anguish was suf-

fered, whether the defendant acted “know-

ingly,” whether the defendant acted “inten-

tionally,” whether the jury wants to award 

additional damages based on the finding of 

knowing misconduct, and whether the jury 

wants to award some more additional dam-

ages based on the finding of intentional con-

duct.  A jury may be confused, because the 

definitions of “knowingly” and “inten-

tionally” are similar.   

 The term “knowingly” is defined as 

meaning actual awareness of the falsity or 

unfairness of the conduct.  The definition of 

“intentionally” essentially tracks the other 

definition and adds the element that the de-

fendant also had a “specific intent that the 

consumer act in detrimental reliance.”  

Compare § 17.45(9), with § 17.45(13).  This 

creates the risk that the jury will be confused 

at best, and will think that the plaintiff is be-

ing greedy at worst. 

 To streamline the charge and to avoid 

some of these problems, it may make sense 

for the plaintiff to omit “knowingly” and 

just submit a question on “intentional” con-

duct.  If the jury answers yes to that ques-

tion, the Plaintiff can then recover additional 

damages for all of the economic damages 

and mental anguish damages found by the 

trier of fact.  This requires the plaintiff to 

assume the slightly greater burden by show-

ing that the defendant intended for the con-

sumer to act in detrimental reliance.  The 

additional burden may be offset by the bene-

fit of having a more streamlined charge.   

 This aggravation does not occur under 

chapter 541.  Pre-1995, the statute provided 

that a finding of knowing misconduct enti-

tled the plaintiff to automatic treble dam-

ages.  Post-1995, a finding of knowing mis-

conduct allows discretionary trebling of all 

actual damages.  There is no separate “inten-

tional” standard for recovery of mental an-

guish damages.  

 Although no case yet explicitly requires 

it, it is a good idea to instruct the jury on the 

factors to consider in awarding discretionary 

additional (“treble”) damages.  Giving the 

jury specific factors to consider satisfies 

constitutional concerns associated with puni-

tive damages and, by analogy, with addi-

tional statutory damages.  See Trans-

portation Insurance Co. v. Moriel, 879 

S.W.2d 10, 29-30 (Tex. 1994).  These fac-

tors have been approved for reviewing the 

propriety of an award of DTPA additional 

damages.  Haynes & Boone v. Bowser 

Bouldin, Ltd., 896 S.W.2d 179, 183 (Tex. 

1995) (remanding treble damage award to 

court of appeals for review in light of 

“Kraus” factors).   Factors to consider in 

awarding additional damages, if any, are: 

 the nature of the wrong, 
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 the character of the conduct 

involved, 

 the degree of culpability of the 

defendant, 

 the situation and sensibilities of 

the parties concerned, 

 the extent to which the conduct 

offends a public sense of justice 

and propriety, 

 the net worth of the defendant. 

 

6. Proportionate responsibility – 

How and when does it apply? 

 

 In 1989, the legislature applied the de-

fense of comparative responsibility to a 

DTPA suit for death, personal injury (other 

than mental anguish associated with the 

DTPA claim), and damage to property other 

than goods acquired in the consumer trans-

action if the damage arises out of an occur-

rence involving death or bodily injury.  § 

17.50(b)(1)(A) (pre-1995). The 1995 

amendments deleted this language and ap-

plied proportionate responsibility in chapter 

33, Tex. Civ. Prac. & Rem. Code, to DTPA 

cases. 

 

 The problem is that the statutes provide 

the framework for comparing the responsi-

bility of plaintiffs, defendants, and settling 

persons, but do not tell when it is proper to 

do so.   

 

 In a simple negligence case, the compar-

ison question is conditioned on preliminary 

findings that one or more persons (plaintiff, 

defendant, etc.) were negligent, and that 

their negligence caused the occurrence.  In a 

suit brought under the DTPA, there is no 

statutory standard for determining when it is 

proper to compare the plaintiff’s conduct.  

Chapter 33 provides no guidance.  It merely 

states that comparative responsibility is 

submitted when the law governing the cause 

of action provides an “applicable legal 

standard” by which the plaintiff’s conduct is 

measured.  § 33.003. 

 

 Often, when the DTPA is silent on an 

issue, the courts refer to common law analo-

gies.  For example, because the DTPA did 

not define “actual damages,” when that was 

the permissible recovery, the court looked to 

common law measures.  See Brown v. Amer-

ican Transfer & Storage Co., 601 S.W.2d 

931 (Tex. 1980).  Because the DTPA pro-

hibits breaches of warranty but doesn’t de-

fine any warranties, the courts look to other 

sources of law for the appropriate standard.  

See La Sara Grain Co. v. First National 

Bank of Mercedes, 673 S.W.2d 558 (Tex. 

1984). 

 

 In common law fraud, it is well-

established that contributory negligence is 

no defense.  When a defendant makes a 

fraudulent representation, the plaintiff has a 

right to rely and act on those statements, and 

the wrongdoer cannot complain that the 

plaintiff should have disbelieved the state-

ments or investigated to determine whether 

the statements were true or false.  See Isen-

hower v. Bell, 365 S.W.2d 354, 357 (Tex. 

1963); Jupe v. City of Schertz, 604 S.W.2d 

405, 4087 (Tex. Civ. App.–San Antonio 

1980, writ ref’d n.r.e.); Robert v. Sumerour, 

543 S.W.2d 890, 892 (Tex. Civ. App.–Waco 

1976, no writ); National Automobile & Cas-

ualty Insurance Co. v. Allco Insurance 

Agency, 403 S.W.2d 174, 180 (Tex. Civ. 

App.–Austin 1966, no writ); see also De 

Vall v. Strunk, 96 S.W.2d 245, 247 (Tex. 

Civ. App.–Galveston 1936, no writ). 

 

 Defendants have often characterized the 

DTPA as a “strict liability” statute.  When 
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we look to strict liability law, we find the 

principle that a negligent failure to discover 

or guard against a product defect is not a 

defense against strict liability, because the 

consumer is entitled to rely on product safe-

ty.  Keen v. Ashot Ashkelon, Ltd., 748 

S.W.2d 91, 92-93 (Tex. 1988); Ramsey v. 

Lucky Stores, Inc., 853 S.W.2d 623, 634 

(Tex. App.–Houston [1st Dist.] 1993, writ 

denied); Mooney Aircraft Corp. v. Altman, 

772 S.W.2d 540, 543 (Tex. App.–Dallas 

1989, writ denied); see also Gem Homes, 

Inc. v. Contreras, 861 S.W.2d 449, 456 

(Tex. App.–El Paso 1993, writ denied) (fail-

ure of consumer to properly anchor mobile 

home was not negligence per se, since con-

sumer had no duty and seller had statutory 

duty to install). 

 In consumer cases, the most likely con-

duct of the plaintiff is a failure to guard 

against the seller’s misrepresentations or 

defective performance.  At common law, 

any such failure is no defense.  This conduct 

should not be a defense in a DTPA suit. 

 

 Some cases have recognized that failure 

to mitigate damages is an appropriate de-

fense in a DTPA case.  Thus, if the evidence 

raises the question about the plaintiff’s fail-

ure to mitigate, the defendant may be enti-

tled to an instruction telling the jury not to 

award any damages that the plaintiff could 

have avoided by the exercise of reasonable 

care.  Then it is the defendant’s burden to 

offer evidence showing the plaintiff’s lack 

of care and the amount by which the damag-

es were increased by the failure to mitigate.  

See PJC 110.7 Comment. 

 

 The defense based on the plaintiff’s fail-

ure to mitigate, is completely addressed by 

an instruction in the damage question, so no 

comparative responsibility question is need-

ed.  It would be improper to reduce the dam-

ages based on the plaintiff’s failure to miti-

gate and then reduce the damages again 

based on a percentage responsibility as-

signed to the plaintiff.  That would amount 

to a “double recovery” for the defendant. 

 

 Significantly, the Legislature did not ap-

ply any comparative/proportionate responsi-

bility defense to article 21.21.  (Now chapter 

541). 

 

 In summary, the form for comparative 

responsibility question is set out in PJC 

110.32, but there is no clear guidance on 

when, or if, the question may properly be 

used.  Of course, if you sue for negligence, 

you are subject to the defense of compara-

tive negligence.  See Kitching v. Zamora, 

695 S.W.2d 553 (Tex. 1985) (insureds re-

covery reduced by their percentage of negli-

gence in failing to renew policy). 

 

7. Defective questions 

 

 So what if despite all of this guidance, 

all the revisions to PJC, and all the help 

from the courts and legislature, you still 

mess up the charge?  For example, what if 

the theory you submit gets overruled by the 

next supreme court decision?  All is not lost.   

 

 The model followed in the Pattern Jury 

Charges asks whether the defendant com-

mitted a false, deceptive, or misleading act 

or practice or an unfair insurance practice 

and then follows with specific statutory def-

initions.  If you submit more than one defi-

nition, the jury answers “yes” to the ques-

tion, and if it turns out that one of those the-

ories is not viable, the court should still up-

hold the verdict based on the parts of the 

question that are viable.  See Hart v. Berko, 

Inc., 881 S.W.2d 502, 511 (Tex. App.–El 

Paso 1994, writ denied) (even though the 

court concluded submission of section 

17.46(a) violation was error, the error was 

harmless because the verdict was supported 
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by other viable subparts in the jury ques-

tion).   

 

 Even if you completely mis-define the 

question, the question is at worst defective, 

and a new trial is required.  See Spencer v. 

Eagle Star Insurance Co., 876 S.W.2d 154 

(Tex. 1994).  Of course, no one would 

knowingly advocate this path, but if you find 

yourself in this predicament, a remand cer-

tainly beats a reverse and render or a judg-

ment n.o.v. 



APPENDIX  A-1 
 

PROMPT PAYMENT OF CLAIMS TIMETABLE 
 

Date, description, and amount of claim: 

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________

____________________________________________________________________________________________________________ 

 

STEP ACTION RULE DEADLINE DUE FILED 

1 Receipt by insurer of notice of a 
“claim” triggers deadlines. 

§ 542.055(a)    

2 Acknowledge receipt of the 
claim. 

§ 542.055(a)(1) Step 1 + 15 days  
(+30 business days for 

surplus).1 

  

3 Commence any investigation of 

the claim. 

§ 542.055(a)(2) Step 1 + 15 days  

(+30 business days for 
surplus). 

  

4 Request from claimant all items 

insurer reasonably believes, at 
that time, will be required from 

the claimant. 

§ 542.055(a)(3) Step 1 + 15 days  

(+30 business days for 
surplus). 

  

5 Make additional requests for 

information if during the 
investigation of the claim the 
additional requests are 

necessary. 

§ 542.055(b) Before Step 7, when all 

information received. 

  

                                                 
1  Longer deadlines are noted for eligible surplus lines insurers. 



APPENDIX  A-2 
 

STEP ACTION RULE DEADLINE DUE FILED 

6 Record manner, and content of 
acknowledgement, if Step 2 
acknowledgement not made in 

writing. 

§ 542.055(c) Step 1 + 15 days  
(+ 30 business days for 
surplus) 

  

7 When did insurer receive all 

items, statements, and forms 
required by insurer to secure 

final proof of loss? 

§ 542.056(a)    

8 Notify claimant in writing of 
acceptance or rejection of a 

claim. 

§ 542.056(a), (b) Step 7, receipt of 
requested items,  

+ 15 “business days” (+ 
30 days, if insurer has 

reasonable basis to 
believe the loss resulted 
from arson).2 

  

9 If insurer rejects claim, Step 7 
notice must state the reasons 

for the rejection 

§ 542.056(c) Step 6, receipt of 
requested items, + 15 

“business days”  
(+30 days, if insurer has 
reasonable basis to 

believe the loss resulted 
from arson).  (Same as 

Step 7). 

  

                                                 

2
  § 542.056(b). 



APPENDIX  A-3 
 

STEP ACTION RULE DEADLINE DUE FILED 

10 If insurer is unable to accept or 
reject claim by Step 7, notify 
claimant of reasons insurer 

needs additional time.* 

§ 542.056(d) Step 6, receipt of 
requested items, + 15 
“business days” (+30 

days, if insurer has 
reasonable basis to 

believe the loss resulted 
from arson).  (Same as 
Step 7). 

  

11 *If Step 9 notice sent, accept or 
reject the claim by extended 

deadline. 

§ 542.056(d) Step 7 + 45 days.   

12 If Step 7 notice notifies claimant 

that insurer will pay claim or 
part of it, pay claim after notice. 

§ 542.057(a), (c) Step 7 + 5 business days 

(+ 20 business days for 
surplus insurer). 

  

13 If claim payment is conditioned 
on performance of act by 
claimant, pay claim after 

condition is performed. 

§ 542.057 (b), (c) Date condition is 
performed + 5 business 
days (+ 20 business days 

for surplus). 

  

14 Pay claim 60 days after 

receiving information. 

§ 542.058(a) Step 6, receipt of items 

requested from claimant + 
60 days (or other period 
specified by applicable 

statute). 

  

 



APPENDIX  B 

CHECKLIST FOR INSURANCE CASES 

 

 1.  Gather as much information as possible from the outset. 

 

 2.  Meet with potential clients and have them bring the following: 

o The insurance policy, declaration pages, and any related insurance papers; 

o All bills, reports, estimates and similar documents showing damages or injuries; 

o All correspondence with the insurance company or any of its agents, especially any claim 

denial letters; and 

o If feasible, a written chronology of all significant events, including dates, names, and 

what happened. 

 

 3.  If the insurer has not taken a clear position, help the clients draft a letter asking for a specific 

response that accepts or rejects the claim and gives the insurer’s reasons. 

 4.  Evaluate the merits of the case.  Research the law in other similar.   

 

 5.  Determine whether this case requires a specialist or whether it can be handled by your firm. 

 

 6.  Have the clients sign a written contract of employment.  Or if you decide not to take the case, 

send a letter making this clear. 

o If you determine that the insurance case is not viable for you to handle, you can tell the 

client to contact the Attorney General, (512) 463-2100, or the Texas Department of 

Insurance, (512) 463-6515. 

 

 7.  If the claimants have not made a clear demand, do so. 

 

 8.  File a petition including: nature of the case, parties, conditions precedent, venue, factual 

background, agency, theories of recovery, causation, actual damages, exemplary damages, treble 

damages and penalties, attorney’s fees, jury demand, and prayer for relief. 

 9.  Determine if any issues require an expert. 

 

 10.  Draft and serve discovery that will uncover what the insurer knew, when the insurer knew it, 

and what the insurer did or failed to do with that knowledge. 

 

 11.  Conduct third party discovery.  Consider TDI and Internet. 

 

 12.  Depose the key individuals and company representative(s). 

 

 13.  Consider a motion for summary judgment on the coverage issue and other appropriate issues. 

 

 14.  Prepare for mediation. 

 

o Consider “exposure chart.” 

 

 15.  Prepare for trial. 
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ATTORNEY EMPLOYMENT CONTRACT 

1. The undersigned *** (Client) retains *** (Attorney) to represent *** in a claim against 

*** relating to ***. 

2. The Client assigns to the Attorney as fees 33 1/3% of all recovery (whether monetary or 

non-monetary). If any claims are appealed to the Court of Appeals, the attorney’s fees will be 

40% of the recovery.  If any claims are appealed to the Supreme Court, the attorney’s fees will 

be 45% of the recovery. 

 [OR] 

2. The Client agrees to pay $*** per hour for legal services performed by *** and $*** per 

hour for work done by any law clerk or legal assistant. The Client will be billed monthly for 

services rendered, and payment will be due upon receipt of the monthly bills. 

 

3. The Attorney will attempt to recover all fees from those who are legally responsible for 

the Client’s damages.  The Attorney is entitled to receive the percentages set out above, or the 

fees that are actually collected, whichever is greater.  The Attorney may elect to recover fees 

from other parties, through settlement or trial, calculated on an hourly basis or on a percentage 

basis, whichever calculation the Attorney considers reasonable. 

4. The Client has paid a non-refundable retainer of $*** as attorney’s fees.  This retainer 

will be credited against any additional fees that are due under this contract. 

5. The Attorney is authorized to incur on behalf of the Client all reasonable  

expenses the Attorney deems necessary for the preparation, trial, and appeal of the claims.  These 

expenses may include charges for postage, long distance telephone calls, facsimiles, copying, 

travel, depositions, filing fees, subpoenas, expert witnesses, and any other expenses the Attorney 

considers necessary. 

6. These expenses will be advanced by the Attorney and will be repaid out of the Client’s 

recovery, after attorney’s fees have been calculated. 

 [OR] 

6. The Client will be billed for expenses as they are incurred, and payment will be due 

within thirty days after receipt of the bill.  Any expenses that have not been paid by the Client 

will be deducted from the Client’s recovery, after attorney’s fees have been calculated. 

7. No claim on behalf of the Client will be compromised or settled without the Client’s 

consent. 

8. The Attorney is authorized to associate other attorneys to help represent the Client, if the 

Attorney believes that is necessary.  In that event, the Client understands and agrees that a 

portion of the agreed fees may be paid to the other attorney in proportion to the work that is done. 

 [OR] 
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8. The Client understands and agrees that a portion of the agreed fees may be paid to *** as 

a referral fee. 

9. This agreement does not require the Attorney to pursue an appeal.  If the Attorney 

chooses not to represent the Client in an appeal, then the Client will not owe the Attorney any 

fees that are awarded for an appeal. 

10. The Client agrees that the Attorney may withdraw from representing the Client if in the 

Attorney’s opinion after investigation the claim does not appear reasonably recoverable, if the 

Client’s conduct makes continued representation unreasonably difficult, if the Client does not 

follow the Attorney’s advice, or if withdrawal is otherwise allowed or required by the Texas 

Disciplinary Rules of Professional Conduct. 

11. The Client agrees to keep the Attorney informed at all times of a current phone number 

and address where the Client can be contacted.   The Client further agrees to fully cooperate with 

the Attorney. 

 Signed and agreed to on this _____ day of ________________, 2010. 

 

____________________________________ ____________________________________ 

Attorney   Client 
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[date] 
 
 
 
 
 
[name and address] 
 
 [reference] 
 
Dear ____________: 
 
 It was a pleasure meeting with you and discussing your claim.  Unfortunately, I will not 
be able to take your case. 
 
 I am returning the file materials that you brought me to review. 
 
 If you would like to pursue your claim further, I urge you to contact another lawyer as 
soon as possible.  There are deadlines for bringing suit, and delay can cause you to lose any rights 
you may have. 
 
 Again, thank you for giving me the chance to review your claims. 
 
 Sincerely, 
 
 
 
  
 
Enclosure 
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[STYLE] 
 

PLAINTIFFS’ ORIGINAL PETITION 

TO THE HONORABLE COURT: 

 Lee and Sharon Buyer respectfully file this petition complaining of Allrisk Casualty Co. 

and Linda Binder, and would show the following: 

I.  Nature Of The Case 

 This is a suit to recover damages arising from Allrisk’s unfair refusal to pay insurance 

benefits as represented by its agent, Linda Binder, and by the homeowners’ policy it sold to the 

Buyers.  The Buyers seek relief under the common law, the Deceptive Trade Practices-Consumer 

Protection Act, and the Texas Insurance Code. 

II.  Parties 

 Plaintiffs are individuals residing in Travis County, Texas. 

 Defendant Allrisk Casualty Co. is a Texas corporation that may be served by serving any 

of its active officers at (address).  [OR -- by serving its registered agent, (name) at (address)]. 

 [OR – FOREIGN INSURANCE COMPANY]  Defendant Allrisk Casualty Co. is an 

Anystate insurance company licensed to sell insurance in the State of Texas and may be served 

by serving its registered agent, (name) at (address). 

 Defendant Linda Binder is an individual who may be served at (address).  

III.  Venue 

 Venue is proper because Defendants have fixed and established places of business in 

Travis County, and they solicited and issued the insurance policy in Travis County.  Tex. Bus. & 

Com. Code Ann. § 17.56.  Further, venue is proper because the insured property is in Travis 

County, and because Plaintiff resided here at the time the cause of action accrued.  Tex. Bus. & 

Com. Code Ann. § 15.032 and § 15.097(a). 
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IV.  Conditions Precedent 

 All conditions precedent to recovery have been met or have occurred.  Presuit notice was 

sent to Defendants more than sixty days before suit was filed. 

V.  Agency 

 All acts by Defendants were done by its officers, agents, servants, employees, or 

representatives and were done with the full authorization or ratification of Defendants or were 

done in the normal and routine course and scope of employment of Defendants. 

VI.  First Cause Of Action:  Unfair Insurance Practices 

In Violation Of Texas Insurance Code Ch. 541 

 Defendants are guilty of unfair insurance practices in violation of Texas Insurance Code 

§§ 541.051-.061, 541.151-.152.  Specifically, Defendants are guilty of the following unfair 

insurance practices: 

(a) misrepresenting the terms and benefits of the insurance policy and their services; 

 

(b) not attempting in good faith to effectuate a prompt, fair, and equitable settlement 

after liability for Plaintiff’s claim became reasonably clear; 

 

(c) compelling Plaintiff to file suit to recover amounts due under the policy by 

refusing to pay benefits due; 

 

(d) failing to provide promptly to Plaintiff a reasonable explanation of the basis in the 

insurance policy in relation to the facts or applicable law for denial of her claim or 

for the offer of a compromised settlement; 

 

(e) failing to affirm or deny coverage to Plaintiff within a reasonable time; and 

 

(f) refusing to pay Plaintiff’s claim without conducting a reasonable investigation 

based upon all available information. 

 

These unfair practices have been producing causes of Plaintiff’s actual damages. 



APPENDIX  E-3 

VII.  Second Cause Of Action:  Unconscionable Conduct 

 Defendants are guilty of unconscionable conduct in violation of DTPA §§ 17.45(5) and 

17.50(a)(3).  This conduct has been a producing cause of Plaintiffs’ actual damages. 

VIII.  Third Cause Of Action:  Breach Of Contract 

 Defendant Allrisk Co. breached its contract with Plaintiffs, causing Plaintiffs actual 

damages. 

IX.  Fourth Cause Of Action:  Delay In Payment 

 Defendant Allrisk Casualty Co. has violated the requirements of Tex. Ins. Code Ann. §§ 

542.051-.061 by failing to accept or reject Plaintiffs’ claim or give Plaintiffs notice within the 

required time limits.  Defendant Allrisk Casualty Co. is therefore liable for the amount of 

Plaintiffs’  claim, 18% per annum of the amount of such claim as damages, reasonable attorney’s 

fees, and costs. 

X.  Damages 

 Defendants’ acts have been producing and proximate causes of damages to plaintiffs far 

in excess of the minimum jurisdictional limits of this court. 

XI.  Additional Damages & Penalties 

 Defendants’ conduct was committed knowingly and intentionally.  Accordingly, 

Defendants are liable for additional damages under DTPA section 17.50(b)(1), and Tex. Ins. 

Code Ann. Ch. 541.152.  Plaintiff is entitled to the 18% damages allowed by Tex. Ins. Code Ann. 

Ch. 542.060. 
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XII.  Attorneys’ Fees 

 Plaintiff is entitled to reasonable and necessary attorneys’ fees pursuant to Tex. Civ. Prac. 

& Rem. Code Ann. section 38.001(8); Tex. Ins. Code Ann. § 541.152; and Tex. Ins. Code Ann. § 

542.061; and DTPA § 17.50(d). 

XIII.  Jury Demand 

 Plaintiffs request that this case be decided by a jury as allowed by Tex. R. Civ. P. 216.  

The appropriate jury fee has been paid by Plaintiffs. 

 

XIV.  Prayer 

 Plaintiffs pray that they have judgment against Defendants for their actual damages, 

prejudgment interest, additional statutory damages, postjudgment interest, reasonable and 

necessary attorney’s fees, costs, and such other relief to which Plaintiffs may show themselves 

justly entitled. 

 Respectfully submitted, 
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[STYLE] 
 

Plaintiffs’ Interrogatories to Allrisk Casualty Co. 

 Pursuant to Tex. R. Civ. P. 197, please answer each of the following interrogatories 

separately, fully, in writing, and under oath.  Your answers must be served within thirty (30) days 

after service of these interrogatories, and your sworn answers may be used as evidence at the trial 

of this case.  These interrogatories are continuing, and your answers must be supplemented as 

provided in Tex. R. Civ. P. 193.5.  In connection with these written interrogatories, you are given 

the following definitions. 

I.  Definitions 

 A. “Plaintiffs” refers to Lee and Sharon Buyer, and their agents, and representatives. 

 B. “You” and “your” refer to Allrisk Casualty Co., and its agents, representatives, and 

employees. 

 C. “Defendants” refers to Allrisk Casualty Co. and Linda Binder, and their agents, 

representatives, and employees. 

 D. “Document” means papers, books, accounts, drawings, graphs, charts, photo-

graphs, electronic or videotape recordings, and any other data compilation from which infor-

mation may be obtained and translated, if necessary, by you into reasonably usable form. 

 E. The words “identify” or “identity” apply as follows: 

1. When the words refer to a person or persons, you are asked to state the 
person’s present or last known address, business and home telephone 
numbers, title or position and place of employment.  If the person is or was 
employed by you, please state when they were hired, and, if applicable, 
when they left your employment. 

2. When the words refer to a governmental or business entity, you are asked 
to state the name, present or last known address, state of incorporation, 
telephone number, and names and titles of persons within the entity who 
may be contacted regarding this lawsuit. 

3. When the words refer to documents, you are asked to give a complete 
description of the document, its title and form number, the date it was 
prepared, the names of the persons who prepared it, the names of the 
persons who received it, and the identities of the persons who have 
custody of, control over, or access to the document.. 
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 Respectfully submitted, 
 
  
 

Interrogatories 
 

1. Identify each person who provided information or participated in answering these 
interrogatories, and state which interrogatories each person provided information for or 
participated in answering. 

2. Identify the person who sold the policy in question to Plaintiffs, and state the nature of 
your relationship to that person. 

 
3. Identify every person who participated to any degree in the investigation and denial of the 

claim involved in this case, describe the involvement of each person identified, and state 
the dates of each investigation. 

4. Describe in detail all conversations, correspondence, and other contacts between you and 
Plaintiffs relating to the transactions and claims at issue in this case.  For each contact:  
(a) provide the date of the contact; (b) identify all participants and witnesses; (c) describe 
fully what was said or done; and (d) state what action was taken as a result. 

5. Describe in detail your investigation concerning Plaintiff’s claim, and include in your 
answer each activity that you contend satisfied the requirements of Tex. Ins. Code article 
21.55. 

6. For each activity that you contend satisfied the requirements of Tex. Ins. Code article 
21.55, regarding “Prompt Payment of Claims,” state the following: 

a) the date you received notice of any claim, how you received notice, and the 
identity of any document or person who gave you notice; 

b) the date you acknowledged receipt of the claim, the means and content of the 
acknowledgment, and the identity of any document or person who acknowledged 
receipt; 

c) the date you commenced any investigation of the claim, how you commenced 
your investigation, the identity of any person who commenced the investigation, 
and the identity of any document showing the commencement of your 
investigation; 

d) the date of each request from the claimant for all items, statements, and forms you 
reasonably believed, at the time, would be required from the claimant, the identity 
of the document setting out the request, and the identity of the person making the 
request; 

e) the date you received all items, statements, and forms required by you in order to 
secure final proof of loss, and what occurred on that date; 

f) the date and identity of any document notifying the claimant of your acceptance or 
rejection of the claim and the reasons for your rejection; 

g) the date and identity of any notice to the claimant stating any reasons you needed 
additional time; 
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h) the date and amount of any payment by you, and the identity of any document 
relating to that payment. 

11. If you contend that Plaintiffs have not given you any information that is necessary for you 
to properly evaluate and pay their claim, please identify and describe all further 
information that you need. 

12. Identify every person who has provided any information to you concerning Plaintiffs or 
their claim, whether or not you considered that information in making your decision 
regarding Plaintiffs’ claim; describe the information provided by each person; and state 
whether you considered the information in making or reviewing your decision concerning 
Plaintiffs’ claim. 

 
 
13. Identify each document, report, letter, or other source of information, and any tangible 

things that you considered or relied on concerning Plaintiffs’ claim. 

14. Explain every reason for your decision concerning Plaintiff’s claim.  Your answer should 
provide “a reasonable explanation of the basis in the insurance policy in relation to the 
facts or applicable law for denial of a claim or for the offer of a compromise 
settlement[.]”  28 Tex. Admin. Code § 21.203.  To the extent that you rely on a specific 
policy provision, please identify the policy provision and set forth the policy language 
verbatim in your answer. 

 
15. Identify each element of Plaintiffs’ claim that you contend is not covered by the policy, 

and explain why each is not covered. 
 
16. Identify each element of Plaintiffs’ claim that you agree is covered by the policy, and 

explain why each is covered. 
 
17. If you dispute the amount of Plaintiffs’ claim, the proposed work, the methods of repair, 

the materials submitted in support of their claim, or any other element of their claim – 
apart from your contention that the claim is not covered – then identify each specific 
point of disagreement, explain the basis for your disagreement, set out what you contend 
is proper instead, and describe the factual basis for your contention 

18. Identify each person or entity that you contend may be responsible for any part of 
Plaintiffs’ damages alleged in this lawsuit, state the reason that you contend the person or 
entity may be liable, and state the factual basis for your contention. 

19. For the most recent five (5) years, please provide the following information: 

 the total number of written claims filed, including the original amount 
filed for by the insured and the classification by line of insurance of each 
individual written claim; 

 the total number of written claim denied; 

 the total number of written claims settled, including the original amount 
filed for by the insured, the settled amount, and the classification of line of 
insurance of each individual settled claim; 
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 the total number of written claims for which lawsuits were instituted 
against you, including the original amount filed for by the insured, the 
amount of final adjudication, the reason for the lawsuit, and the 
classification by line of insurance of each individual written claim; 

 the total number of complaints, their classification by line of insurance, the 
nature of each complaint, the disposition of these complaints, and the time 
it took to process each complaint. 

20. Identify every person whose claim you denied within the past five years for any reason 
that you contend applies to Plaintiffs’ claim. 

21. Identify every person who has complained to you or to the Texas Department of Insur-
ance, within the past five years, about your failure to pay a claim or your delay in payment 
of a claim under any policy similar to Plaintiffs’, if your decision was based on any 
reason you contend applies to Plaintiff’s claim. 

22. For each lawsuit filed against you in the past five (5) years involving a claim you denied 
for any reason you contend supports your denial of Plaintiffs’ claim, and involving an 
allegation of “bad faith,” deceptive trade practices, unfair practices in the business of 
insurance, unconscionable action or courses of action, violations of article 21.21 of the 
Texas Insurance Code, breach of the duty of good faith and fair dealing, any violation of 
any statute, rule, or regulation relating to the business of insurance, or any similar claim, 
state the following: 

a) the style, cause number, court, county, and state of the lawsuit; 

b) the identity of the person(s) bringing suit against you; 

c) the identity of the attorney representing the person(s) who brought suit 
against you; 

d) the nature of the claim against you; and 

e) the resolution, if any, to such lawsuit (e.g., the type of judgment rendered, 
the amount of any judgment, or the amount of any settlement.) 

23. Please state the total amount of premiums paid by the Plaintiffs for their policy. 

24. State the amount of loss reserves, if any, that you have set aside regarding any of the 
claims made in this lawsuit. 

25. State your net worth for the most recent five (5) years. 

26. Have you entered into any agreement, “deal,” or understanding, whether oral or written, 
with any person or entity regarding any settlement of any matter, allocation of any 
liability, or payment of any amount with respect to this case?  If so:  (a) state the terms of 
any such agreement; (b) identify the parties to the agreement; and (c) identify all 
documents relating to or reflecting any such agreement. 
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Plaintiffs’ First Request for Production of 
Documents by Allrisk Casualty Co. 

 Pursuant to Tex. R. Civ. P. 196, please produce for inspection and copying the documents 

described below.  Your responses and any objections must be served within thirty days after 

service of this request.  Please produce the documents according to the conditions set forth 

below.  Your responses must be supplemented as required by Tex. R. Civ. P. 193.5. 

 Respectfully submitted, 

 

 

Documents to Be Produced 

1. All documents signed by Plaintiffs. 

2. Any insurance application filed by Plaintiffs and all documents relating to the application. 

3. A complete copy of the Plaintiffs’ insurance policy at issue in this lawsuit including all 

prior and subsequent policies. 

4. A complete copy of all other insuring agreements relating to Plaintiffs. 

5. Any other agreements between Plaintiffs and Plaintiffs and all the documents relating to 

any agreement. 

6. Your entire “underwriting” file on Plaintiffs’ policy at issue in this lawsuit. 

7. All underwriting guidelines and related documents relating to Plaintiffs’ insurance policy. 

8. Any statements given by Plaintiffs. 

9. Copies of any statements you have received from any person concerning the subject 

matter of this lawsuit. 

10. For any testifying expert and any consulting expert whose mental impressions or opinions 

have been reviewed by a testifying expert, all documents, tangible things, reports, models, 

or data compilations that have been provided to, reviewed by or for the expert in 

anticipation of a testifying expert’s testimony. 

11. For any testifying expert and any consulting expert whose mental impressions or opinions 

have been reviewed by a testifying expert, a copy of the expert’s current resume. 

12. For any testifying expert and any consulting expert whose mental impressions or opinions 

have been reviewed by a testifying expert, a copy of the expert’s bibliography. 
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13. Your entire claim file on Plaintiffs’ policy at issue in this lawsuit, including all 

documents relating to Plaintiffs’ claim. 

14. All documents relating to any initial determination, temporary determination, tentative 

determination, or final determination, as to whether or not any claim by Plaintiffs was 

payable or not payable. 

15. Your entire claim files on any other policy that you issued to Plaintiffs, including all 

documents relating to Plaintiffs’ claims. 

16. All documents mentioning, summarizing, containing, describing, or otherwise relating to 

any contacts between you and Plaintiffs. 

17. Copies of any personal notes, documents, or memoranda relating to Plaintiffs. 

18. All correspondence between you and Plaintiffs. 

19. All correspondence between you and anyone else relating to Plaintiffs, Plaintiffs’ claims, 

or this lawsuit. 

20. All records of every telephone conversation with or regarding Plaintiffs. 

21. All documents submitted by Plaintiffs in support of their claim. 

22. All documents received from anyone else regarding Plaintiffs’ claim. 

23. All documents setting forth any opinion of your counsel regarding the interpretation and 

application of any exclusion, limitation, or other policy provision to Plaintiffs’ claim, to 

the extent that you relied on any such document in making your decision to deny 

Plaintiffs’ claim. 

24. All documents that you contend satisfied your obligations under Tex. Ins. Code article 

21.55 in this case. 

25. All documents that you contend satisfied your duty to promptly respond to pertinent 

communications from Plaintiffs. 

26. All documents that you contend satisfied your duty to attempt in good faith to effectuate a 

prompt, fair, and equitable settlement of Plaintiffs’ claim. 

27. All documents that you contend satisfied your duty to provide promptly to Plaintiffs a 

reasonable explanation of the basis in their insurance policy in relation to the facts or 

applicable law for denial of his claim or for the offer of a compromise settlement. 

28. All documents that you contend satisfied your duty to conduct a reasonable investigation 

of Plaintiffs’ claim based upon all available information. 
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29. All other documents, reports, or memoranda received, reviewed, relied on by you, or 

otherwise related to your handling of Plaintiffs’ claim. 

30. All documents relating to company guidelines or policies that serve as criteria for 

evaluating whether claims are covered or excluded by any policy provisions that you 

contend apply to Plaintiffs’ claim. 

31. A copy of your current claims handling policies and procedures and the version in effect 

at the time Plaintiffs’ claim was denied. 

32. Copies of all corporate minutes relating in any way to the supervision or handling of 

claims made pursuant to policies issued by you. 

33. Copies of all corporate resolutions relating in any way to the supervision or handling of 

claims made pursuant to policies issued by you. 

34. All documents that you contend satisfied your duty to adopt and implement reasonable 

standards for prompt investigation of claims like Plaintiffs’. 

35. All documents showing that Plaintiffs’ claim was caused by a condition excluded under 

their policy. 

36. All documents showing that Plaintiffs’ claim was not caused by a condition excluded 

under their policy. 

37. Any written explanation of policy coverage pertaining to policies identical or similar to 

the policy issued by you to Plaintiffs.  

38. Any documents submitted to Plaintiffs or other similar insureds describing their coverage 

or describing the services provided by you. 

39. All advertisements disseminated by you in the State of Texas within the past five years. 

40. All documents that you contend contradict the amount of Plaintiffs’ claim. 

41. Any complaint list, complaint journal, or similar document for the most recent five year 

period.  This request seeks any list kept in the form required by the Texas Department of 

Insurance pursuant to 28 Tex. Admin. Code § 21.203(6), and any similar documents. 

42. All claims and underwriting files for each claim by another claimant whose claim you 

denied in the past five years for any reason that you contend supports your denial of 

Plaintiffs’ claim. 

43. Your claims denied journal and any similar documents for the most recent five years. 

44. All demand or complaint letters you have received in the past five years from any person 

after you denied their claim for any reason that you contend supports your denial of 

Plaintiffs’ claim. 
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45. Copies of all petitions and complaints filed in any lawsuits in the past five years to which 

you are, or have been, a party in any capacity relating to disputes involving allegations of 

“bad faith,” deceptive trade practices, unconscionable conduct, unfair insurance practices, 

violations of article 21.21 of the Texas Insurance Code, breach of the duty of good faith 

and fair dealing, any violation of any statute, rule, or regulation regulating the business of 

insurance, or any similar allegations, relating to a policy similar to Plaintiffs’ policy and 

any claim you denied for any reason you contend applies to Plaintiffs’ claim. 

46. Your most recent annual statement as filed with the Texas Department of Insurance. 

47. All documents showing premiums paid by Plaintiffs for the policy. 

48. All documents relating to the amount of any reserve you have established, set aside, or 

reported for Plaintiffs’ claims. 

49. Documents showing your net worth for the past five years. 

50. Any insurance agreement, indemnity agreement, or other document by which any person 

or entity may be liable to satisfy all or part of any judgment that may be rendered against 

you in this case. 

51. Any settlement agreement or similar document reflecting any agreement, deal, or 

understanding between you and any other person or entity with respect to this case. 

52. All documents referred to or relied on in your interrogatory answers. 

53. Any audiotape and/or videotape recording of anything relating to any issue, claim, fact, or 

defense in this lawsuit. 

54. All photographs that relate to Plaintiffs or any claim, defense, or issue in this case. 

55. All tangible things that relate to any claim or defense in this case. 

56. All employment agreements that you have ever had with your agent in this case. 

57. All documents relating to or showing commissions earned by your agent on policies sold 

to Plaintiffs. 

58. All documents reflecting the total amount of policies sold by your agent, ***, the 

premiums collected on such policies, and the commissions paid by on such policies. 

59. All manuals, training materials, and similar documents used in training, overseeing, or 

supervising your claims handling personnel and your agents employed in selling policies. 

60. All documents defining or relating to the authority, or limiting the authority, of *** to 

make representations or other statements related to coverage or any other provision of the 

policy at issue in this lawsuit. 
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61. All correspondence between the Texas Department of Insurance and you regarding 

proposed or actual disciplinary measures involving ***. 

62. All documents relating to any license suspension or revocation, or other disciplinary 

action taken with respect to *** by you or by any regulatory agency. 

 


